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Abstract 

My research is concerned with understanding how the rationality of power 

influences policy making and implementation in dealing with mentally ill 

persons who sometimes offend (MIPSOs) particularly with regard to supervision 

of that cohort while living in the community. It employs a cross-national 

comparative methodology that serves as a tool for investigating classifications 

of social phenomena in order to establish whether shared phenomena can be 

explained by the same causes. The methodology focuses on how power 

formulates, presents and legitimises what is to be counted as rationality and 

rational courses of action within policy-making and its implementation in 

contemporary liberal democracies. Internationalising the framework for 

examining social and cultural differences enables exploration of national 

contexts where part of the requirement is to have an intimate knowledge of all 

the countries under study. 

The research confronts four important issues to illustrate the mentally ill 

person’s journey from that of being incarcerated in asylums for indefinite 

periods to that of release to the community for the purposes of obtaining 

treatment or to live: 

• Deinstitutionalisation; 

• the insanity defence; 

• disposition of the mentally ill offender; and 

• recidivism. 

These four separate but related strands of enquiry all embrace the view that 

information derived from logical and mathematical treatments and reports 

acquires a privileged status. Thus, this information becomes the exclusive 

source of all authoritative knowledge; permits an exclusive reliance on a 

particular mode of reason and fosters a persistent belief in rational 

individualism. 

My research finds that, in most instances, psychiatrists regulate and control 

practices in dealings with the mentally ill person albeit for a Forensic Patient (a 
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mentally ill person who has committed serious crimes), a MIPSOs (a mentally ill 

person who has committed mainly public nuisance crimes or property crimes) 

who on occasion may commit a more serious offence, and the passive mentally 

ill person. However, with regard to supervision of MIPSOs I found there is 

insufficient political will to develop and implement policies for mental health. 

This would result in major reforms that are needed to ensure the safety of the 

community when, in the case of a released FP or MIPSO who has a propensity 

for offending, lives there. 
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Chapter 1  

1.1 Introduction 

The principal aim of this thesis is to provide an analysis and comparison of the 

policies and strategies implemented for the supervision of a sub-set of mentally 

ill persons who have a tendency to exhibit troublesome and aggressive 

behaviour while living in the community. To counteract any suggestion that all 

mentally ill persons are violent there is a necessity to clarify the ‘sub-set’ to 

which my research is directed. For the purposes of clarification, I have divided 

persons living with a mental illness into three groups; forensic patients (FPs), 

mentally ill persons who sometimes offend (MIPSO) and the passive mentally ill: 

1. Forensic1 patients (FPs) are those mentally ill persons who have 

committed serious crimes such as murder, rape, armed robbery and so 

forth. Irrespective of the severity of the crime, because of their mental 

illness these persons are judged by the courts as being not guilty by 

reason of insanity (NGRI). This finding, after a period of treatment, can 

result in a number of these FPs being released back into the community 

often to be ‘managed’ through community based services and 

medication. It will be observed that I quite often include FPs in 

discussions with respect to MIPSOs especially where I comment on the 

law and release to the community. Even with regard to the Australian 

State and Territory mental health acts I incorporate sections relating to 

both cohorts to illustrate the fine line between the two as often it falls 

to the seriousness of the crime committed to determine who is a 

forensic patient and who is a mentally ill person who sometimes 

offends. In some cases it will be observed that both cohorts may be 

imprisoned. 

                                                      
1 The word “forensic” refers to a relationship between the criminal justice system and a mental 
health condition or matter. 
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2. Before deinstitutionalisation (the closing of mental asylums) becoming 

state policy, a court finding of NGRI would likely have resulted in the 

person being committed to a mental asylum, often for an indefinite 

period. I immediately note here that not all persons who were held in 

the asylums were forensic patients. Others, because of their mental 

illness, were also incarcerated when it became beyond the ability of 

family members to care for them, or it was deemed necessary to 

remove them from the community. While this thesis supports the 

Mental Health Commission of Canada’s (2012) statement, ‘The vast 

majority of people living with mental health problems and illnesses are 

not involved with the criminal justice system.’ (p. 48), never-the-less 

there are those who have committed/may commit heinous crimes. This 

thesis does not argue for, or supports, the institutionalisation of mental 

health patients; it instead focuses on the following specific group (No. 2 

below). 

3. The term mentally ill person who sometimes offends (MIPSO) 

represents the group on which my research is centred with respect to 

their supervision and care while in the community. As indicated earlier 

some may be imprisoned from time to time however I have not classed 

them as FPs. That they can be imprisoned is more to do with minor 

crimes such as urinating in alley ways, sleeping at airports, harassing 

people in front of convenience stores, and other public nuisance crimes 

(Kondo 2000) rather than the indictable offences FPs commit. Another 

reason for imprisonment may lie with the fact that since 

deinstitutionalisation, judges have had difficulty in placing MIPSOs due 

to the lack of hospital beds or psychiatric facilities available. It will be 

noted, however, that in those instances where I discuss release back 

into the community for treatment or to live, I also include forensic 

patients. This is due to my stance that irrespective of whether a forensic 

patient (FP) or a mentally ill person who sometimes offends (MIPSO) 

has received approval to return to the community, both categories of 

persons should be subject to stringent supervision to ensure medication 
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compliance, abstinence from drugs or alcohol, and public safety. Hence, 

I seek answers to such questions as: ‘are supervision mechanisms such 

that mental health professionals regularly monitor MIPSOs whose 

aggression levels are escalating?’, ‘how is it that, despite a range of 

available services, there nevertheless appears to be a real risk of harm 

posed by MIPSOs to others in the broader community as a consequence 

of current policies on deinstitutionalisation?’ and ‘is community care a 

preferential approach?’ 

As my term ‘the passive mentally ill’ suggests these persons represent a 

majority of mentally ill persons who fall outside the two previous categories and 

will not be discussed further as they do not represent a risk to the community. 

Methodologically, my study is directed toward understanding how the 

rationality of government serves to legitimise current policies, and how 

appropriate ‘management’ of this cohort is determined for the purpose of safe-

guarding the community against recidivism (re-offending). The primary method 

employed in this research consists of sourcing and conducting a comparative 

analysis of policy, legal and academic literatures from Australia and several 

other Western countries. 

To illustrate the journey a forensic patient is subject to in Queensland as an 

example, currently a case is referred to the Mental Health Court which makes a 

forensic2 order. This Court was established under the Mental Health Act 2000 

(Qld) which distinguishes Queensland as the only Australian jurisdiction with a 

dedicated Supreme Court for determining issues of unsoundness of mind (the 

‘insanity defence’), and fitness to plead. Under the new Mental Health Act 2016, 

forensic orders can now be made also for a mentally ill offender or an 

intellectually disabled offender. Psychiatrists assist the Court in deciding the 

appropriateness of detention and treatment needs of the person under the 

Mental Health Act (Qld) 2016. This usually results in the person being placed in 

                                                      
2 The word ‘forensic’ refers to a relationship between the criminal justice system and a mental 
health condition or matter. 
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a forensic hospital for treatment purposes. Where improvement in the person’s 

condition occurs, and subject to approval by the Mental Health Court or the 

Mental Health Review Tribunal, the person may be released into the community 

under a limited community treatment (LCT) order. Provision is made in the 

person’s treatment plan for medication compliance, and reporting to mental 

health professionals for ongoing treatment and assessment. 

The following reflexive notes are presented to illustrate how my interest in this 

topic arose: 

Case note 1: Influencing a topic for research 

I was an employee of the Public Trust Office of Queensland (the Office) for 
approximately 44 years. The introduction of the Guardianship and Administration 
Act 2000 (Qld) delivered to the Guardianship and Administration Tribunal (created 
by the Act) as one of their duties, the granting of financial administration of mentally 
ill persons’ funds to a particular family member or Trustee Company. Many of the 
mentally ill clients who had the Public Trust Office appointed as their financial 
administrator were only in receipt of a federally funded disability pension. One of 
the most difficult concepts for these persons to comprehend was the fact that the 
Office did not hold unlimited funds on their behalf. Violent outbursts (both verbal 
and physical) would sometimes ensue when a client was unable to purchase 
something they desired (often cigarettes or alcohol). Requests for funds were usually 
made under the guise of needing the funds for some other more acceptable reason. 
The purpose of a budget whereby the Office paid for accommodation, food, 
electricity, chemist accounts and so forth was not always clearly understood. Two 
incidents come to mind. On one occasion, a refusal for additional funds for the 
purchase of items at their own discretion led to an incident where a client jumped 
the counter and savagely bashed a female Public Trust Officer. This incident resulted 
in the construction of safety glass throughout Queensland Public Trust Offices. The 
second incident I personally witnessed involved four police officers wrestling a 
mentally ill client on the floor of the Waiting Room of the Rockhampton Office, as 
they endeavoured to pry open his fingers from around the throat of a social worker 
from the Mental Health Department who was visiting the Office with another 
mentally ill client of the Office. If a mentally ill client did cause disruption, I noted 
that the Office relied on police officers to remove that person. I observed the Office 
going from being one providing services conducted in a professional manner with 
decorum being exercised by both staff and clients evident during my first 34 years, to 
one where the Office walls reverberated with foul language and threats against staff. 
I came to wonder how other mentally healthy clients of the Office viewed such 
incidents and whether they felt threatened and concerned that they had to conduct 
their business under such conditions. One of the recurring questions for me at that 
time was who was actually responsible for supervising these persons’ behaviour to 
ensure the safety of members of the community (not only state public servants) if 
they did engage in violent actions? My search for an answer to this perplexing 
question resulted in my undertaking this thesis in order to confront this issue 
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through an analysis of the supervisory practices held to be rational under policy-
making and policy implementation. As my research broadened, and hence my 
understanding, I formed the early opinion that policies and programs in Western 
societies which seek to address care and supervision of mentally ill persons who 
sometimes present with violent tendencies within the community do not account for 
power and its effects. What I also found was that policies and programs tended to 
focus on the individual, and I considered whether there was a need to examine the 
implications this had on policy-making and the community. 
 

 

A case which illustrates my concern with what can occur through ineffective 

mental health policies and programs is that of Andrew Goldstein who during 

1997 and 1998 was hospitalised 13 times. Committing numerous assaults (many 

on hospital staff), Goldstein faced months of inaction owing to a state mandate 

to reduce mental health costs. Despite his repeated requests to be hospitalised 

long-term in one of New York’s institutions, the state mental health system 

repeatedly sent Goldstein back to the streets. In January 1999, Goldstein 

pushed Kendra Webdale into the path of an approaching sub-way train in 

Manhattan. The lawyers for Goldstein blamed his failure to take antipsychotic 

medication as the reason for Kendra’s death. It will be noted throughout this 

thesis that other researchers refer constantly to medication compliance. Lamb, 

Weinberger and Gross (1999) maintain there are differing rationales with regard 

to medication compliance for a FP as opposed to a MIPSO. In their eyes 

community treatment of FPs who fall under the jurisdiction of the criminal 

justice system requires FPs to observe restrictions on their behaviour and 

comply with medication requirements. However, they maintain that in the case 

of MIPSOs, medication treatment focuses on alleviation of symptoms alone. 

One would imagine that a MIPSO would still be required to have his or her 

behaviour monitored while in the community as in the instance of a FP, and for 

this reason different methods of monitoring medication adherence are 

required. 

What this thesis seeks to unravel is why are there cases whereby ‘the system’ 

seemingly allows certain persons to fall through the cracks? In other words, why 

was Kendra left unprotected by ‘the system’ through there not being in place 
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constant supervision of Goldstein while he was in the community and 

monitoring to ensure medication compliance? 

Goldstein’s case reveals that there was an abundance of indicators showing that 

his behaviour was deteriorating which should have signalled a need for special 

attention. With respect to this study, under my categorisation, Goldstein’s 

aggressive behaviour would have situated him as mentally ill person who 

sometimes offends (MIPSO). However, once he pushed Kendra to her death, his 

status changed to that of a forensic patient (FP). This is the premise of this 

thesis. Are supervisory and monitoring mechanisms set in place by the policies 

of state institutions of a proactive rather than a reactive nature, thus potentially 

limiting the possibility of a MIPSO graduating to the FP category? What is being 

sought through this proposal is the prevention of a family member, friend or 

stranger becoming a victim. On occasion reference will be made to relevant 

laws, and the available disposition and treatment in the community for a FP, to 

allow a comparison of the mental health professionals’ treatment and options 

for a MIPSO whose violent behaviour is escalating. 

1.2 Making a start 

The personal reflections outlined above, in Case notes 1, led me to seek and to 

explore the historical roots of deinstitutionalisation which had effectively seen 

mentally ill persons, intellectually disabled, physically disabled, children from 

orphanages, single mothers and young females (Magdalene laundries) and 

infirm older people released from asylums or collective institutions to the 

community. With regard to the mentally ill persons released, not all but some 

had a tendency for violence. A compelling reason for this undertaking was to 

gain a working knowledge of this transformative shift in policy and thus provide 

an explanation as to why my colleagues and I, as state public servants, were 

sometimes required to deal face-to-face with some mentally ill clients exhibiting 

violent tendencies. Usually, we lacked information as to whether the person 

was a FP or a MIPSO. More importantly, I wanted to learn what policies and 

strategies had been deemed adequate for those mentally ill persons who had 
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committed violent crimes following their transition from where once they were 

held within the walls of an asylum to where they are now living in the 

community. From my initial research I learned that once deinstitutionalisation 

occurred there was evidence of a marked increase in crime being committed by 

some of the former inmates (Lamb & Bachrach 2001; Torrey 1997; Rosenheck, 

Banks, Pandiand & Hoff 2000) hence leading me to pose questions such as: 

Were the designated experts who designed and devised the policies and 

strategies for supervising the former inmates aware that some of those persons 

had already exhibited violent tendencies even while confined within the walls of 

the asylums? 

Was consideration given to the violent crimes that some of these persons had 

committed thus leading to their initial placement in the asylum? If not, how was 

the issue of supervision decided? 

Was supervision considered in the light of ‘a one size fits all’ irrespective of the 

level of violence involved with the crime committed? 

If it was felt that there was no longer a need for intensive supervisory 

requirements, what drove such a belief?  

Early literature labelled deinstitutionalisation a failure due to the lack of 

community care and facilities provided (Becker & Schulberg 1976; DeLeonardis 

& Mauri 1992; Hollingsworth 1994; Rachlin 1974; Rachlin, Pam & Milton 1975; 

Saathoff, Cortine, Jacobson, & Aldrich, 1992; Shwed 1978; Talbott, 1992; Worley 

& Lowery 1988). Hence these two factors have been lauded as reasons for the 

previously referred to claim that following deinstitutionalisation there was a 

marked increase in crime committed by a section of the former asylum 

inmates? This claim pays scant attention to the issue of supervision thus leading 

to my search for statistics on recidivism by FPs or MIPSOs when released into 

the community from either a forensic hospital or prison. My interpretation of 

these statistics suggested that supervision from the period of 

deinstitutionalisation in the 1950s/1960s to the present reflects policies and 
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strategies, as stated earlier, that are re-active rather than pro-active. Support 

for this view owes much to those instances where there has been public outcry 

against the circumstances surrounding high-profile homicides that have been 

committed by FPs reported in the media. My previous reference to Kendra 

Webdale’s murder by Andrew Goldstein was one such case. Following Kendra’s 

murder law was enacted in New York that gave judges the authority to require 

mentally ill persons who present with violent tendencies to undergo regular 

psychiatric treatment. In the course of this thesis, reference is made to several 

such cases which demonstrate that, in some instances, only following these 

homicides were the authorities swayed by public opinion to amend former 

policy and programs through legislative means. 

Finally, I formed my argument around the issue of that supervision continues to 

exist precisely because in liberal policy-making and program implementation, 

individuals are assumed to be rational actors irrespective of those instances 

where they are clearly not. This becomes a risk factor which may have harmful 

effects on the community. Liberal ideology underpins the policy’s assumptions 

and therefore rationalisations about the individual, thus rendering it less 

capable of acknowledging these risks as unacceptable and to act so that 

community interests are better protected. Despite the increasing number of 

studies on the effect of power within social policy which have been conducted 

from a non-positivistic perspective, a great deal of policy-making is still enacted 

without regard to the problem posed by power. Viewed in light of Foucault’s 

(1980) argument that ‘knowledge and power are inseparable’, the power 

attributed to professional knowledge marginalises other forms of knowledge 

thereby representing a key factor in analysing power within social policy (Jupp 

2005). 

1.2.1 Widening the research beyond the Queensland context 

In order to gain a full understanding of how the rationality of government 

existing within late liberal democracies serves to legitimise programs for 

MIPSOs living in the community, I employed a cross-national comparative 
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analysis of community care and supervision in Western societies. I focused on 

the contexts of Australia, Canada, UK, US, New Zealand, France, Germany and 

Italy. The inclusion of France, Germany and Italy is recognition of the fact that 

their systems of law are based on civil law plus their economy is classed as being 

conservative corporatism. This is in contrast to Australia, Canada, UK, US, and 

New Zealand where the law systems are based on common law, and their 

economies neo-liberalism. States of a particular country for investigation where 

a large number were involved, for example the US, were picked at random. One 

reason for this mix was to ascertain which of the law and/or economic systems 

may have allowed for a more beneficial supervisory practice. Hence, my reason 

for employing a cross-national comparative analysis methodology as this 

methodology permits the undertaking of a systematic analysis of these issues in 

a number of countries. A more detailed discussion of this methodology is 

contained in Chapter 3. 

1.2.2 Rationality within the liberal democratic discourse 

I then focused my research on how particular discourses imply or claim 

particular practices established through such policy as being rational. What 

emerges is that policy-making and implementation at all levels within the 

dealings related to the mentally ill person appear to determine what is to be 

rational policy. Apart from helping to explain aspects of policy, this reinforces 

Flyvbjerg’s (1998a) thesis that power has a rationality of its own and that the 

rationality of power is often more effective than the power of rationality itself. 

Within the context of my research, this poses the question as to whether the 

rationality implicit within the discourse that occupies the social field 

encompassed by FPs and MIPSOs is a construct intended to legitimise specific 

strategies and practices of community care. 

Research on strategies to improve the outcome for persons living with a mental 

illness in the community is growing. Broadly speaking, this should help policy-

makers bring current findings to bear on policy and practice. However, the 

rationale of governments which held that when the asylums were closed the 
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former patients would have access to community support appears to have been 

largely wishful thinking as much as mendacity. The resulting limited access to 

overburdened community-based treatment (Steadman & Naples 2005) has 

been cited (in some authors’ views) as the reason deinstitutionalisation failed. 

For example, research by the Council of State Governments Justice Centre 

(2002) has established that supervisory officers’ caseloads reached into the 

hundreds, and, with the limited resources for them to collaborate with 

community-based treatment providers (if available), leads to the concern that 

there are short-falls in ensuring an individuals’ compliance with treatment 

programmes. This results in an inability of the officers to observe potentially 

harmful/dangerous behaviour. 

1.2.3 Summary of chapters 

In Chapter Two, I explore literature relevant to my research. In order to cover 

the differing treatment of mentally ill persons in earlier times, I employed a 

format that permitted me to organise chronologically my review from the works 

of Goffman and Foucault when institutionalisation was considered normal 

practice, through to more up-to-date research. Prior to institutionalisation, 

Foucault (1965) advises, ‘Madmen then led an easy wandering existence. The 

towns drove them outside their limits; they were allowed to wander in the open 

countryside, when not entrusted to a group of merchants and pilgrims’ (p. 8). 

However, in their work Goffman and Foucault paint a different picture of life in 

an asylum from that of a seemingly idyllic existence in the countryside. Goffman 

and Foucault’s work is regarded by me as providing the historical roots of 

treatment of the mentally ill person in the asylums as well as demonstrating 

that violence and anti-social behaviour from some of the inmates was a given. 

Delving into the period immediately following deinstitutionalisation uncovered 

research describing the perceived failure of deinstitutionalisation and, of 

importance to my research, the reasons given for that failure. As I looked to 

more current research dealing with the mentally ill person, I was intrigued to 

learn that many of the ‘failures’ attributed to deinstitutionalisation seemingly 

were still alive and well today. Although recognition is afforded to the current 
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problems of homelessness, loneliness, discrimination and stereotyping, my 

interest is geared more towards the reported increase in crime immediately 

following deinstitutionalisation. The literature reveals that this has been partly 

attributed to the rationality of governments of the time that surmised that the 

released patient would continue their medication regimes and that this would 

ensure the effective control of the person in the community. Recent research 

shows that the problem with certain mentally ill persons not adhering to 

medication and (more recently) a reliance on substance abuse still exists with 

ineffective suggestions on how to control this situation. For some period of 

time, research has shown that for a sub-set of mentally ill persons, substance 

abuse and non-adherence to medication usually leads to decompensation 

which, in turn, may lead to violent activity. Of importance with respect to any 

supposed decompensation is that while previously any violence that arose was 

confined to within the walls of the asylum, following deinstitutionalisation any 

decompensation was effectively moved to mental health services in community 

settings on which public safety was hinged. 

Chapter Three explores my approach which is derived from Foucauldian power 

and governmentality analytics with particular consideration of Flyvbjerg’s thesis 

that the rationality of power quite often displaces the power of rationality 

which he modified from Foucault’s power analysis. I further outline the 

contribution made by Flyvbjerg (1998), especially as it relates to the proposition 

that the rationality of power takes the form of rationalisation. It is my reasoning 

that through this approach a means of investigating mental health policy-

making and implementation becomes viable. Discussion centres on Foucault’s 

approach to governmentality which embraces the concept that it provides a 

means of analysing the practices that seek to direct the conduct of others and 

oneself. This discussion then turns to the linking of governmentality, as the art 

of government, with neo-liberalism. Neo-liberalism, according to Foucault 

(1993), extends the process of making economic activity a general matrix of 

social and political relations with its focus on competition through the market. 

Part of this new form of government involves former operations of government 
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being transferred to non-state actors. Because of the nature of my topic, I draw 

on this claim to investigate what level of risk is regarded acceptable when 

applied to persons who, because they live with a mental illness, lack the 

capacity to regulate their behaviour. 

Chapter Four serves to provide a more in-depth analysis of the historical 

background to the deinstitutionalisation movement. My emphasis is structured 

to discover the mechanisms that drove such a policy. In this regard I introduce 

not only the deinstitutionalisation movement as it occurred in Australia, but 

also in the other countries I have nominated for inclusion in my cross-national 

comparative research. The purpose of this exploration is that policy cues are 

nearly always taken from Anglo-liberal societies where the aims of programs for 

the care of the mentally ill has been to reduce costs and shift the burden of care 

on to the private realm. My interest in pursuing this particular theme is to 

establish whether there was a pattern of criticism of the post-

deinstitutionalisation period which highlights a shared shortfall in the provisions 

for care in the community by each of the countries for consideration, and the 

reasons given in each case. To this end, I seek answers from the research that 

maintains the promised community care and facilities to assist the mentally ill 

make the transition into the community were indeed not available. This serves 

to inquire whether this is as a result of ‘reducing costs’ achieved through the 

expulsion of ‘welfare state’ principles in favour of ‘neo-liberal’ ideals which 

champion the ‘free’ market? If so, did supervision of the mentally ill once 

released to the community, in view of neo-liberalism, only receive token 

attention? When I investigated some of the evidence, I discovered that 

governments saw medication as a means that would ensure control, but did not 

consider the issue of non-compliance of that medication. 

Chapter Five outlines and explores legislation in Australia dealing with the 

mentally ill person. What the literature reveals is that due to the closure of the 

asylums, judges have been left with few options of where to place a MIPSO or 

FP after they have been found guilty of committing a crime. This chapter, 

therefore, is concerned with unravelling from the legislation what options 
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judges have who are faced with the placement of offenders who are unfit to 

plead, or judged insane at the time of the offence. Research undertaken 

illustrates that after treatment in a forensic hospital usually disposition is to 

care and treatment in the community. Hence, I explore the underlying reasons 

why MIPSOs and some FPs are released to the community, and what strategies 

are set in place by mental health legislation to address the issue of public safety 

should it arise. My purpose here is to ascertain whether mental health policy in 

Australia recognises that it is essential to be aware at all times that the 

decompensation of a MIPSO’s or FP’s condition (for example, through non-

compliance with medication) could lead to violence whilst in the community. It 

is my suggestion that if the issue of community safety has received adequate 

attention in the legislation it should contain a detailed program of supervision 

from which there can be no deviation. If not, how then is the issue of ensuring 

the MIPSO or FP does not endanger their own life and/or the lives of others 

dealt with? 

The chapter also draws on the general literature wherein neo-liberalism 

features significantly within current Australian mental health policies in-so-far 

as it has an increased role in economics as the responsibility of the state 

decreases. One perception of neo-liberalism particularly relevant to this chapter 

is that this ideology not only incorporates political and economic consideration, 

but also promotes a specific type of society. By examining the mental health 

legislation and legal processes relevant to the Australian States and Territories 

in dealings with MIPSOs, evidence is sought to answer whether a particular 

mode of rationality is employed within the construction of specific policy 

structures. Are they aimed primarily at saving costs thus indicating a particular 

arrangement of evidence presented as objective facts? For Foucault, the term 

government refers to ‘conduct of conduct’, that is, the shaping of the way 

people regulate their lives in quotidian detail. The relevance of a 

‘governmentality approach’ becomes apparent due to its usefulness in 

understanding how neo-liberalism seeks to govern, and shape the conduct of 
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the whole of society as their domain through the deregulated market as a 

system of power and economics. 

Chapter Five also discusses the ability of the risk assessment tool administered 

by psychiatrists, prior to the release of an FP or MIPSO to the community, to 

accurately predict future risk from that person. The claim that such instruments 

are not regarded as an exact science is of concern when consideration is given 

to the potential harm that could be inflicted upon the community through an 

erroneous judgement. 

Chapter Six follows closely the format for Chapter Five. I investigate the relevant 

legal process and disposition applicable to FP or NFPs for each of the countries 

selected by me for analysis. First, there is a necessity to establish that the 

particular country’s legal process actually recognises that a person who is 

mentally ill and who commits a crime is not accountable under law because at 

the time of the offence they did not know that the nature of their action was 

wrong. In addition, there is a requirement to establish whether at the time of 

the trial they are regarded fit to stand trial, that is, deemed capable of following 

the course of the proceedings; or making a defence or answer the charge. 

Chapter Six also discusses, where it is established that a particular country does 

permit a FP or MIPSO to re-enter a community, the requirements and practices 

for not only the release of the person, but also the concept of care and 

supervisory techniques set in place for that person. 

Chapter Seven draws a comparison of the various legal processes and 

dispositions embraced by the respective countries researched to probe the 

similarities or otherwise that may illustrate a noteworthy modification to the 

usual mechanisms. The chapter revisits the data discussing the trend 

throughout those countries I have researched with regard to the release of 

MIPSOs or FPs and mentally ill prisoners where psychiatrists and psychologists 

struggle to balance the rights of the individual with the safety of the community 

through risk assessment tools. I investigate both the historical and current view 
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of the accuracy of risk assessments performed by psychiatrists in order to 

predict if a FP or a MIPSO3 once released to the community will cause harm to 

themselves or others. I refer once again to the recidivism rates of FP and 

MIPSOs actually released to the community in each country with a view to 

questioning the validity of the risk assessment tools. With this in mind, I will 

introduce any program uncovered during my research for this thesis that 

delivers a particular strategy for medication compliance and attention to 

substance abuse while the MIPSO is in the community for analysis. This 

incursion is necessary only to the extent that it can be demonstrated that it is 

possible to lessen re-offending by this cohort through adequate supervision. 

Introduced in this chapter are events depicting serious crimes committed by FPs 

(who previously may have only been classified as MIPSOs under my construct). I 

do so to illustrate certain issues with respect to dealing with the MIPSO (who 

continually re-offends) or the FP and the complexity surrounding interaction 

with some mentally ill persons who possibly may present as a risk of harm. 

Chapter 8 discusses the current situation where prisons, rather than mental 

facilities, are being used to house the troublesome MIPSO. Special mention is 

made of the crisis that now exists in the prison systems for most of the 

countries investigated to demonstrate the ongoing effect of 

deinstitutionalisation in so far as judges are finding it difficult to place a 

mentally ill offender. Much the same conditions that existed in the asylums are 

now being currently replicated in the prisons with issues such as overcrowding, 

an untherapeutic environment for the MIPSO, and the issue of heavy costs to 

maintain these persons in prison being experienced. In the case of the FP, as 

unearthed through a sojourn into the different forms of disposition in some 

countries, forensic hospitalisation may be followed by a return to prison for the 

purposes of serving the remainder of a sentence. In many countries, release to 

the community is common subsequent to the conducting of a risk assessment. 

                                                      
3 Here reference is being made to those mentally ill persons who have been imprisoned for 
committing a sundry offence such as disorderly conduct or trespass. 
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This discussion is furthered through reference to the issue of risk of harm from 

this cohort with particular attention paid to non-compliance with medication 

and substance abuse. There is reference also to the seemingly additional duties 

placed on police officers owing to the number of contacts they face when 

dealing with the MIPSO or FP while they are in the community. This discussion 

centres on the unsuitability of the police officer as a front-line mental health 

worker or street corner psychiatrist. 

Chapter 8 also analyses three different variations of dealing with the FP or 

MIPSO located during my research in order to establish if any particular one 

(or a combination) would provide a positive alternative for the Australian States 

and Territories in supervisory strategies or outcomes with regard to recidivism. 

In one, the insanity defence is abolished. The second sees the verdict ‘not guilty 

by reason of insanity’ replaced with the finding ‘guilty but mentally ill’. A third 

provides what I regard as a particularly rewarding program that addresses many 

of the problems debated in this thesis. My discussion of these ‘variations’ seeks 

to demonstrate how the concepts of ‘care’ and ‘supervision’ are rendered 

rational in an instrumental sense within legislation that rules the mentally ill 

person. I extend this discussion to consider how the concept continues to be 

utilised in an instrumental sense within the modes of rationality employed by 

the experts (namely psychiatrists) and accepted by governments. This 

effectively demonstrates how the state engages in ‘complexification’ that is ‘the 

opening up of new lines of power and truth, the invention and hybridisation of 

techniques (Rose 1999, p. 142). 

Chapter 9 - Thesis Conclusion 

The thesis concludes by referring to those factors unearthed by my research 

wherein other researchers focus on a particular issue as the major contributor 

to a MIPSO’s penchant to re-offend. Through this reference, I show that there is 

no one individual issue but a combination of factors which can lead to 

recidivism. Thus, there is a requirement to initiate supervision subject to higher 

levels of service which takes into account all issues to effectively deter this 
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cohort from re-offending. To illustrate why this situation exists, I discuss the 

minimisation of government’s role of social control which is largely attributed to 

neo-liberal ideology. Discussion then centres on my recommendation of the 

Millwaukee Program as a superior method of monitoring and supervising 

MIPSOs. I seek to justify this by showing the program as one that ensures 

improved community safety by its attention to all those factors held out by 

research in the area of decompensation of a MIPSO. Research conducted on 

such decompensation reveals that this can result in violent criminal activity, 

hence suggesting a requirement for supervision to extend to such areas, for 

example, as medication compliance. This is a neglected area in current 

practices. Finally, I advocate the use of the cross-national comparative 

methodology as a tool for future research into the impact of mental illness on 

the psychological well-being of others (for example, parents and siblings) who 

are constantly exposed to the threat of psychical harm from a MIPSO. 
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Chapter 2  

2.1 Literature Review 

2.2 Introduction 

This chapter reviews the literature relevant to my research topic. The literature 

search showed that little previous research has been undertaken, closely or 

specifically related to my topic. The relationship between policies of 

deinstitutionalisation and risk management in mental health community care 

programs has not been sufficiently researched to allow clear insights into its 

effects. There is also a scarcity of literature which explores the supervision of 

mentally ill persons who sometimes offend (MIPSOs) when released to, or living 

in, the community. However, the research literature which is otherwise relevant 

(and sometimes cognate) to this topic is vast. In broad terms, community-based 

mental health, and especially programs which have emerged from the policy of 

deinstitutionalisation, is a topical area that has over decades generated much 

research, across all social sciences and health disciplines. It is not possible, nor is 

it necessary, to cover all of this literature. Rather, the aim of the review here is 

to discuss literature that influences various complex issues applicable to mental 

health, for example non-compliance with medication and substance abuse. This 

highlights the relevance of my research in addressing some of the research gaps 

discussed in this chapter. 

Overall, the literature search indicates that a number of studies, both nationally 

and internationally, focus on the complex issues surrounding mental health 

services with a suggestion there is a need to operate within an integrated 

framework to ensure that people with mental health issues have access to 

housing, employment, training, rehabilitation and other types of support 

(Australian Health Ministers 2003; Slade 2009 (London); Tondora, Pocklington, 

Osher & Davidson 2005 (US); Anthony & Blanch 1987 (US); Carling, Allott, Smith 

& Coleman 1999 UK). On the other hand, studies indicate that there is a distinct 

lack of coordination and continuity of care for MIPSOs in many communities 
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(Watson, Hanrahan, Luchins & Lurigio 2001 (US); Lamb, Weinberger & Gross 

1999 (US); Belcher 1988 (US); Conly 1999; Massaro 2003 (Washington DC); 

Lovell, Gagliardi & Peterson 2002 (Washington DC) and this is measured by the 

increasing arrest and recidivism statistics. The literature also suggests that the 

high number of MIPSOs who have become victims of the criminal justice 

system, is due to an overtaxed and under-resourced community-based mental 

health system (Cordner 2006 (US); Grinfeld 2012 (US); Skeem, Encandela & 

Louden 2003 (Las Vegas); Feneley 2013 (NSW)). Despite the vast number of 

studies citing a link between mental illness and violence (Purcell & Ogloff 2014 

(Vic); Elbogen & Johnson 2009 (US); Nielsson & Large 2012 (UK); Rabkin 1979 

(New York; Lindqvist & Allebeck 1990 (UK); Taylor 2008 (US)), non-compliance 

with medication, substance abuse (Arseneault, Moffitt, Caspi, Taylor & Silva 

2000 (New Zealand); Newman, Moffitt, Caspi & Silva 1998 (US); Swartz, 

Swanson, Hiday, Borum, Wagner & Burns 1998 (US); Fazel, Långström, Hjern, 

Grann & Lichtenstein 2009 (Sweden); Volavka & Swanson 2010 (New York); 

Swanson, Van Dorn & Swartz 2007 (US)) and so forth, there has been an 

absence of research focussed solely on comparisons of supervisory methods 

that impact positively resulting in diminishing recidivism. My research looks to 

address the lack of literature in this area, as it becomes evident that there is a 

need to curb the identified factors that may lead a MIPSO to be the perpetrator 

of a violent crime thus placing him or her in the Forensic Patient (FP) category. 

My literature review is structured by discussions of the relevant definitional and 

conceptual literature, and by discussions of the literature on 

deinstitutionalisation and programs of community care. The review then 

discusses some of the topical areas within the literature which are relevant to 

this research. As indicated above, it is not possible to cover all of this literature; 

however, parts of this literature are important as they illuminate aspects of the 

effects of ineffective risk management in community-care programs. 

In the section Mental illness, I discuss what the definition of ‘mental illness’ 

incorporates. This represents the starting point of why, under law, the mentally 

ill person who commits a (for example) homicide, is not guilty of the crime as 
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would be a mentally-healthy person. Due to the nature of my topic, and the re-

occurring reference to mental illness, the purpose here is to provide an initial 

insight into the area where the mental health system and the criminal justice 

system intersect. 

2.3 Mental illness 

As in many other concepts in medicine and science, ‘mental illness’ is a 

contested concept. Shea (1999) and Busfield (2001) maintain that due to mental 

illness being subject to social construction, the defining and clarifying of what 

constitutes mental illness is problematic. Their view is justified when 

consideration of the manual, Diagnostic and Statistical Manual of Mental 

Disorders (DSM-5) (2013) is taken into account in which over 400 different 

definitions are listed. According to the Mental Health Act 2000 (Qld) under 

Section 12, mental illness is defined as follows, ‘Mental illness is a condition 

characterised by a clinically significant disturbance of thought, mood, 

perception or memory’.However, with the introduction of the Mental Health 

Act 2016 (Qld) and through Section 3.2, we are now advised that a mental 

condition under the act includes (but is not limited to) a mental illness and an 

intellectual disability. Under Australian Mental Health Acts enabling involuntary 

treatment there is a requirement for there to be some form of ‘mental illness’ 

which is largely based on the existence of certain symptoms. For example, 

section 4 of the Mental Health Act 2007 (NSW) defines ‘mental illness’ as: 

a condition that seriously impairs, either temporarily or permanently, the 
mental functioning of a person and is characterised by the presence in the 
person of any one or more of the following symptoms: 

• delusions; 

• hallucinations; 

• serious disorder of thought form; 

• a severe disturbance of mood; 

• sustained or repeated irrational behaviour indicating the presence of any 
one or more of the symptoms referred to in paragraphs (a)-(d). 

For many countries with a system of justice based on common law principles, 

the origins of the ‘insanity defence’ arose from Daniel M’Naghten’s acquittal for 
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the murder of Edward Drummond in 1843 whom he reportedly mistook to be 

the then British Prime Minister, Robert Peel. Conjecture surrounds accounts of 

this event according to Dalby (2006) who, as part of his work established that 

M’Naghten was a Scotsman not an Englishman, a wood turner not a woodsman, 

and that the spelling of ‘M’Naghten’ should in fact be ‘McNaughton’. The 

hypothesis that McNaughton ‘mistakenly’ shot Drummond thinking he was Peel 

is also questioned by Dalby since McNaughton had attended debates in the 

House of Commons and observed Peel on several ocassions (Dalby 2006). Such 

trivial insights aside, the court acquitted McNaughton by reason of insanity 

through psychosis which would today be diagnosed as paranoid schizophrenia, 

and was placed in a mental hospital for the rest of his life. A public uproar 

ensued following this decision resulting in Queen Victoria ordering the court to 

develop a stricter test for insanity resulting in all the judges of the Queen’s 

Bench being called to appear before the House of Lords to defend the decision. 

The elements of the insanity defence were set out by the Chief Justice Lord 

Tindal who stated that: 

Every man [sic] is to be presumed to be sane, and possess a sufficient degree of 
reason to be responsible to his crimes, until the contrary be proved to their 
satisfaction; and to establish a defence on the ground of insanity, it must be 
clearly proven that at the time of committing the act, the party accused was 
labouring under such a defect of reason, from disease of the mind, as not to 
know the nature and quality of the act he was doing; or if you did know it, that 
he did not know that what he was doing was wrong. (M’Naghten (1843) 10 Cl & 
Fin 200; Government of South Australia, Attorney-General’s Department 2013). 

Thus the key to the defence is that the defendant is so impaired by a mental 

disease, illness or defect at the time of committing the crime that they did not 

appreciate the wrongful nature of their actions (United Kingdom House of Lords 

Decisions M’Naghten’s case [1843] UKHL J16 19 June 1843). If found NGRI, the 

accused in a criminal prosecution avoids liability for the crime. The literature 

suggests that it is this aspect which is difficult to accept in the eyes of the 

community at large in that the offender is not held criminally responsible for 

the crime. 

Originally, the legal concept of ‘fitness to plead’ was not held separate to the 

NGRI ruling. However, in the 19th century the doctrine of fitness to plead was 
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introduced which referred to the mental capacity of the defendant to follow 

evidence at a trial, the proceedings in court, and their ability to give instructions 

to a solicitor with regard to their defence. This doctrine in Australia came as a 

result of the case of R v Presser (1958) VR 45 wherein the Judge declared: 

He [sic] needs, I think, to be able to understand what it is that he is charged 
with. He needs to be able to plead to the charge and to exercise his right of 
challenge. He needs to understand generally the nature of the proceeding, 
namely, that it is an inquiry as to whether he did what he is charged with. He 
needs to be able to follow the course of the proceedings so as to understand 
what is going on in court in a general sense, though he need not, of course, 
understand the purpose of all the various court formalities. He needs to be able 
to understand, I think, the substantial effect of any evidence that may be given 
against him; and he needs to be able to make his defence or answer to the 
charge. Where he has counsel, he needs to be able to do this through his 
counsel by giving any necessary instructions and by letting his counsel know 
what his version of the facts is and, if necessary, telling the court what it is. He 
need not, of course, be conversant with court procedure and he need not have 
the mental capacity to make an able defence; but he must, I think, have 
sufficient capacity to be able to decide what defence he will rely upon and to 
make his defence and his version of the facts known to the court and to his 
counsel, if any. 

Studies have established that there is considerable diversity between 

jurisdictions in the plea and success of the insanity defence (Green, Steadman, 

Chapple & Griffin 2011). Irrespective of this diversity, it is suggested that for the 

public, a complex picture of mental illness and violence is painted resulting in 

many people regarding the two as going hand in hand. 

Part of the reason for this is that the labelling of a person as ‘mentally ill’ often 

results in that person so labelled as representing ‘other’, that is, substantially 

different to those who do not experience mental health difficulties (Deegan 

2007). The research indicates that it is this creation of ‘other’ which impinges on 

society’s perception of mentally ill individuals through either a subconscious 

animus or fear and the changing pattern of confinement for persons found 

NGRI. In former times in Australia, this usually resulted in the person being 

indeterminately detained at the ‘Governor’s pleasure’ in a mental asylum. 

Ogloff and Davis (2005, p. 296) advise that, ‘Under this antiquated system, the 

release of forensic patients was dependent upon a political decision made, for 

example, by state cabinets which actually made the decision for the Governor’. 
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However, through changed court rulings and advances in psychiatric treatment, 

large numbers of persons found NGRI are allowed back into community after, in 

some cases, exceptionally short confinement periods. 

2.4 The rise of the asylum 

The aim of this section is to allow an appreciation of the change of risk 

management from the answer of institutionalisation as the correct solution to 

the ‘problem of madness’ to a concern for a declining economy and an 

argument that new psychiatric medications made it more feasible to release 

patients into the community where it would be cheaper to provide services 

(Rochefort 1984). In turn, the literature discussed here permits an insight into 

the change of risk management from the domain of the psychiatrist and other 

mental health professionals within the walls of the asylums to the current 

situation where it seemingly falls to police officers to supervise the MIPSO while 

they are within the community. The relevancy of the literature covered here in 

relation to asylums becomes apparent in later discussion highlighting current 

concerns with respect to the large numbers of mentally ill persons being trans-

institutionalised to within the confines of prisons. 

In former times, the issue of violence from MIPSOs in the community was 

nullified due to the placing, as mentioned previously, of the majority of mentally 

ill persons, dangerous or otherwise, in state-run mental asylums. The rise of the 

asylum occurred between approximately 1880 and 1950 (Desjarlais, Eisenberg, 

Good & Kleinman 1995). There has been a great deal of literature written 

concerning early mental asylums and the conditions to which the patients were 

exposed while resident within their walls. Institutionalisation in the modern era 

began in the early 19th century. An important landmark in the treatment of the 

mentally ill was the passing of the United Kingdom Lunancy Act 1845 which 

effectively changed the status of the mentally ill to that of patient. By the end of 

the century, the numbers confined in England and France had risen to hundreds 

of thousands. By 1904, the US had 150,000 in mental institutions, and over 400 

public and private sector asylums were located in Germany (Shorter 1997). The 
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history of the asylum is one of widespread and severe abuse, isolation and 

segregation (Goffman 1961; Jones 1993; Foucault 1965; Barnes, Mercer & 

Shakespeare 1999; Coleborne & Mackinnon 2003). 

Australia was not immune from criticism with regard to the issue of conditions 

within its early asylums. James Barnet, a colonial architect, referring to the 

conditions in Tarban Park, later known as the Gladesville Hospital (Meadows, 

Singh & Grigg 2007) was dismayed to observe: 

Such sights as he hoped never to see again, and they affected him so much that 
he was unable to sleep for three nights afterwards. The rats were running over 
the patients, the gutters were stinking, the water closets overflowing and 
everything in a fearful condition (Garton 1988, p. 161). 

Likewise, Foucault (1965) reported similar conditions in his description of La 

Salpetriere in Paris and London’s Bethlem asylum. It is suggested that due to the 

content of this literature, devoted as it was to chilling tales about brutality and 

patient abuse, public opinion was affected. However, some proponents of 

involuntary hospitalisation continued to argue that a loss of freedom, liberty, 

and the right to self-determination is justified where the intention is to protect 

society from the unstable and potentially injurious behaviour of the severely 

disordered mentally ill person (Scull 1989; Chadoff 1976; Treffert 1985; Roth & 

Kroll 1986; Arrigo 1993). 

Research, conducted by Goffman (1961), a leading social theorist of the 1960s, 

located the asylum within the space of total institutions—a class of institutions 

that includes prisons, jails, sanitaria and leprosaria, alms houses for the poor 

and infirm, army barracks, boarding schools, and monasteries. Relying on 

qualitative data to describe the meaning of mental hospitalisation for patients, 

his theoretical, conceptual, and classificatory work drew empirical examples 

from his own observations and readings especially in relation to his 

ethnographic study of Saint Elizabeth’s Washington DC hospital for the mentally 

ill. Goffman’s focus was on institutional power with his most mordant 

observations on the dehumanising effect of not only institutionalisation, but any 

social system that reduces individuals to a role, that is, the person no longer 
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retains the various roles they played out in civil society, but instead is allied to 

the sick role and thus becomes patient or client. 

Goffman was possibly the first researcher to question the very use of the 

institutional model as a treatment and social policy maintaining that being 

ostracised from the wider community had serious consequences for this cohort. 

The impact of Goffman’s study was largely responsible for policy-makers around 

the globe, for the first time, to start questioning the institutional model as a 

care and treatment response. 

Although his study reportedly caused policy-makers to question the institutional 

model, there is no suggestion forthcoming that addresses how the issue of 

violence by some of the inmates was to be handled. From his field notes from St 

Elizabeth’s in Behaviour in Public Places, Goffman reports: 

I have seen patients watch passively, from a few feet away, a young psychotic 
male rape an old, defenseless [sic] mute man, the event occurring in a part of 
the dayroom that was momentarily outside the view of the attendant. (p. 207) 

He refers also to how other inmates actively avoided surveillance to engage in 

drinking and so forth. This is a particularly relevant issue to this research when it 

is considered that these actions occur within the confines of a mental asylum 

despite the constant surveillance to curb such behaviour. 

With such revelations being made by Goffman, it would have been assumed 

that governments and policy-makers would have been aware of the tendency of 

some mentally ill persons to engage in violent behaviour. Following on from this 

assumption, it would be prudent to assume that policy-makers would have paid 

overwhelming attention to the issue of strict supervision of such persons when 

deinstitutionalised, regarding it essential for the safety of the community. 

Discussion of other researchers’ experiences in this thesis demonstrates that 

Goffman’s accounts of violence were not isolated. 

2.4.1 Violence within the asylums 

Social theory literature of the 1960s tells a consistent story about the rise and 

fall of mental asylums, and also the continuity of confinement and social 
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exclusion. Erving Goffman (Asylums), Gerald Grob (The State and the Mentally 

Ill), David Rothman (The Discovery of the Asylum), and Michel Foucault (In 

Madness and Civilization), all reflect this pattern in their writings. While some 

authors sought to bring to light the conditions within the asylums, some 

research also made reference to the violence that existed within their walls. 

Rather, in a later period, persons who exhibited violent behaviour were 

released with others to under-resourced community mental health systems 

which, it is assumed, impinged on the provision of supervision. 

Not unlike Goffman, Michel Foucault engaged in research at a mental hospital in 

1961 in Paris. Rather than employing an ethnographic methodology to his work, 

he created multiple methodologies to study modernity through the lens of the 

individual disenfranchised from the power structure of society. As a philosopher 

and historian of ideas, Foucault’s view of confinement of the non-criminal, in 

accordance with his social control theory which serves as a method to control 

the socially undesirable, forms part of his critique of institutions, that is, 

psychiatric and penal. For Foucault, psychiatry’s inroads into criminality created 

a new direction for the examination of mental illness and crime, creating in its 

wake the notion of dangerousness. In those cases where it proved difficult to 

actually establish whether an individual was dangerous to others, Foucault 

claimed that the concept of dangerous to self was introduced. This classification 

is still evident today in much of the mental health legislation despite being 

referred to as ‘one of the most elusive doctrines in mental disability law’ (Levy & 

Rubenstein 1996). Nevertheless, Foucault also refers to individuals ‘whose 

minds are deranged and whose imbecility makes them incapable of conducting 

themselves in a world where their rages would make them dangerous’ (Levy & 

Rubenstein 1996, p. 235). 

Johnson (1998), employing an ethnographical approach fashioned on a post-

modern feminist perspective, conducted research at Hilltop (Victoria, Australia) 

a 440 bed asylum, observing and participating in the lives of 21 women over a 

20 month period. Her study was conducted in a locked unit of the asylum where 

the women had been placed because of their challenging behaviour. ‘Hilltop’, 
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Johnson writes, ‘was the archetypical “total institution” ‘as defined by Goffman 

(1961, p. 11), and as a: 

place of residence and work where a large number of like-situated individuals, 
cut off from the wider society for an appreciably period of time, together lead 
an enclosed formally administered round of life. 

Johnson does not discount the violence present in dealing with the women 

stipulating that it ‘was a constant part of life in the unit’ (p. 4). Nor is she 

hesitant in voicing her concern over being attacked herself or not being able to 

manage an incident. Through her involvement in the unit, she came to 

appreciate the necessity to avoid harm otherwise she too would suffer the 

same type of injuries received by staff as a result of kicks, punches, biting, and 

so on. 

During Johnson’s research, the asylum was closed for a variety of reasons, as 

was happening in many other countries as well. Talbott (1979) questions the 

closures that were occurring maintaining that while the mentally ill were 

patients in asylums they had all the necessary services such as counselling, 

medication and housing ‘they could possibly need’ (p. 622). An issue that has 

received scant attention in the literature, more likely due to the inhumane 

treatment many in the asylums were subjected to, is that while within the walls 

of the asylums, the community was safe from harm from these persons. 

However, especially after 1960, public attitudes, laws and professional mental 

health practices changed, and it is against this background that policy shifted to 

close large-scale institutions and relocate people into the community through 

the deinstitutionalisation policy. The following discussion on 

deinstitutionalisation sets the stage for the change of locus of supervision from 

the asylum to the community. 

Jacob, Sharan, Mirza, Garrido-Cumbrera, Seedat, Mari, Sreenivas and Saxena 

(2007), Provan and Milward (1995) and Scott and Black (1986) regard 

deinstitutionalisation in the following manner: 

Deinstitutionalization is a major, yet broad component of national mental 
health policies. Deinstitutionalization is fundamentally an administrative 
philosophy rather than a technical advancement, so variances found in its 
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implementation among countries invoke social legitimacy and cost-
effectiveness impetuses behind policy change. 

2.5 Framing mental health policy 

Henderson (2005) argues that mental health policy is framed by the language of 

economics reflecting a neo-liberal, governmental rationality. In addition this 

rationality frames the role of market forces in service provision. Hence, the neo-

liberal paradigm seeks to deliver health care through the application of market 

rationalities. Whereas in former times the state sought to maintain family 

welfare through providing a number of social services, neo-liberalism makes 

welfare the responsibility of the family by distancing the state from welfare 

(Henderson 2005). 

The most common theoretical framework is regarding neo-liberalism as policy 

(Prince, Kearns & Craig 2004). Many western countries, under neo-liberalism, 

have undergone state sector reform in a need to improve a nation’s 

international competiveness in all sectors of the economy (Horton 2007). 

Consequently, the essence of neo-liberal health care reformation is ‘cost 

cutting’ (Horton 2007, p. 2). 

The power of the profession is evidenced by the term ‘consumer’ in discourse 

associated with neo-liberalism. In particular the word designates relationships 

between the policy-makers, health care employees, medical practitioners and 

those receiving health care services (consumers) (Irvine 2002), and that 

relationship is one of power. Irvine (2002) regards the term consumer as one 

conjuring up visions of using up and absorbing available resources thereby 

reflecting a neglect of society’s caring role due to the preoccupation of neo-

liberalism with consumerism and the acquisition of goods. In the case of chronic 

mentally ill persons, the consumer label has negative consequences. In the 

discussion above, labelling with respect to the mentally ill person often resulted 

in that person being labelled ‘other’. Through this label, there is a perception by 

society that the mentally ill person is deviant and someone who is violent. As 

can be seen from this reflection and the current discussion regarding consumer, 
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labels render persons ‘subject to the interpretation by others’ (Schaefer 2002, 

p. 395). In the case of labelling a mentally ill person who accesses health 

services as a ‘consumer’, according to Irvine (2002, p. 13) ‘blurs power 

structures and gives a false impression of choice and control’. Embracing 

Foucault’s approach that there is a causal relationship between impairment 

(which it is assumed can be broadened to include mental illness) and disability, 

one can appreciate how the category of ‘madman’ emerged and continues in 

theory to legitimise governmental practices in this regard (Tremain & Leff 2002). 

2.6 Are governments the sole agent for governing 
conduct? 

The phrase ‘governing at a distance’ appears quite regularly in research 

embracing Foucault’s (1991) ‘Governmentality paper’. For example, Miller and 

Rose (1990) have introduced analysis through a theoretical perspective derived 

from Foucault’s exposure of ‘governing’. Other work attributed to the influence 

of Foucault’s writings is Latour’s (1987) discussion of ‘action at a distance’. 

‘Governmentality’ researchers like Miller and Rose (1990) theorize that 

‘government at a distance’, in essence, does not relate to governments relying 

on close physical proximity to those being governed in order to guarantee 

efficacy (Kendall 1997). The essence of neo-liberal rule is, then, ‘governing at a 

distance’, representing an adaptation of Latour’s notion of ‘action at a distance’. 

Hence ‘the state’ is not the only force engaged in the government of conduct 

(Rose 2000, p. 333): 

A plethora of quasi-autonomous agencies work upon the territories of control 
that have taken shape after the welfare state, within the ‘savage spaces’ of 
exclusion, in the ‘anti-communities’ on the margins, or with those abjected 
from civility by virtue of their lack of competence or capacity for responsible 
ethical self-management. Within this new territory of exclusion, a whole array 
of control agencies–police, social workers, doctors, psychiatrists, mental health 
professionals–seek to link up in circuits of surveillance and communication in a 
perpetually failing endeavour to minimize the riskiness of the most risky. 

2.6.1 Opening the doors 

Deinstitutionalisation of chronically mentally ill persons in many western 

countries was initiated in the late sixties and early seventies of the 20th century.  
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A community oriented mental health law (Act No. 180) was passed by the Italian 

Government in May 1978 which was to influence the progressive closure of 

mental asylums throughout the world (Palermo 1991). In the case of the UK, the 

White Paper titled Better Services (Department of Health 1971) greatly 

influenced deinstitutionalisation in that country. The US deinstitutionalisation 

experience has been set at two waves. The first in the 1950s mainly 

concentrating on mentally ill persons. In America this effectively reversed the 

policy of the 1820’s. At that time legislators, in order to combat the high costs 

and difficulty in maintaining the mentally ill in the community, which 

represented a huge outlay in welfare costs, concluded that it was cheaper to 

institutionalise these persons (Williams, Bellis & Wellington 1980). Now, there 

has been a resurrection of the deinstitutionalisation policy as a means to cut the 

cost in maintaining the mentally ill in residential facilities and asylums by 

returning the inmates to the community (Shen & Snowden 1983). 

Proponents for deinstitutionalisation cited the state asylums as being both 

dehumanising and anti-therapeutic. Thus it came to be seen as a liberating, 

humane policy. A radical shift of public policy in the US arose through the 

concern for legal rights of the incarcerated mentally ill. Now, as a result it has 

become harder to confine people involuntarily in mental asylums as in many 

states and provinces of America, under new laws, a person can not be 

committed to an asylum unless they pose a danger to the community. 

While humanitarian causes have been lauded as the reason 

deinstitutionalisation occurred, much credit has been placed on the 

development of psychotropic drugs as the main constituent. However, 

LaJeunesse (2002) Scull (1977), Whitaker (2002), and likewise a study by 

Gronfein (1985) all maintained that while the drugs alone did not contribute 

significantly to the closure of the asylums, they did speed up the 

deinstitutionalisation policy in the latter half of the 20th century. Their 

suggestion being that the pharmaceutical companies had a lot to gain financially 

and governments were eager to cut the exorbitant costs of running the asylums. 
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In Australia’s case the start of deinstitutionalisation has been set in the period 

of the mid-1940s. However, the policy was not declared until much later in the 

1950s with the introduction of psychotropic drugs (Puckett 1993, pp. 398–399). 

The Federal election campaign in Australia during 1972 saw community-based 

care receive consideration. Providing community-based services was favoured 

by the Australian Labor Party. The Party endorsed the Mental Health and 

Related Services Assistance Act in 1973 and provided seven and a half-million 

dollars for the purpose of providing community-based services to people with 

mental illness, alcoholics and other drug dependencies (Lewis 1988). The 

Whitlam Labor Government, in the period 1974-1975, showed rare generosity 

towards assistance with the on-going costs of community care by bearing 90% 

of those costs. 

Shen and Snowden (2014) in a cross-national study of 193 countries between 

2001 and 2011 maintain that there was a distinct economic rationale in 

embracing the deinstitutionalisation policy because it was instrumental in 

creating huge savings against delivering mental health care in residential 

facilities and hospitals. The authors draw an interesting comparison between 

those countries that can be regarded as ‘early-adopters’ of 

deinstitutionalisation as opposed to ‘late-adopters’ (Shen & Snowden 2014, 

p. 47). With regard to the early-adopters they state these countries: 

… face a lack of information: not all policy alternatives are known and the 
merits of the ones known are uncertain. The general lack of information about 
the cost of all policy options and the benefits of their concomitant solutions 
hampers governments’ ability to make rational decisions (p. 47). 

On the other hand, the late-adopters perceive early-adopting countries as 

‘laboratories, test sites, loci of experiments, pilots, and demonstration projects’ 

proving technical information that can be incorporated into innovative policies’ 

(Nelson 1993; Volden 2006). 

However, in the case of Queensland, what terminology should be 

applied … ’early-adopter’ or ‘late-adopter’? Doessel, Scheurer, Roman, Chant, 

Whiteford and Harvey (2005) set the date deinstitutionalisation began in 

Queensland as in the 1950s but was regarded as a continuing process being 



  50 

most rapid in the 30 year period to the early 1980s and continued at a slower 

rate in the 1990s. It could be surmised that, especially during the period late 

1980s to the 1990s, policy dealing with mental health issues should have been a 

relatively easy task to format for Queensland mental health policy-makers. 

Justification for this statement lies in the availability and access of policies and 

their outcomes from an evidence base of the effectiveness of mental health 

policy instigated either at home or abroad (Rogers, 2003; Arrow & Fisher 1974; 

Heclo 1974; Mansfield 1971; Pindyck 1991). 

2.6.2 Is community-based care cheaper? 

Both the World Health Organisation (WHO) (2001) and the United Nations 

(1991) have approved the ideology of community-based care. However, a 

caveat is set by the WHO (2016) when they discuss policy consideration stating, 

‘The priorities and policy goals for a particular country depend largely on the 

financial resources available’. What is noteworthy is WHO’s claim in the same 

publication that, ‘Cost–effectiveness studies on deinstitutionalization and of 

community mental health teams have demonstrated that quality of care is 

closely related to expenditure. Community-based mental health services 

generally cost the same as the hospital-based services they replace’ [my 

emphasis]. 

Irrespective, it is contended that neo-liberal ideology played a large part in the 

early deinstitutionalisation movement through the emphasis placed on reducing 

the costs to run the asylums. As a dominant public discourse and state modality, 

neo-liberalism gained favour as it embraced the wider social policy agenda of 

reduced state intervention (Kingfisher 2002; Peck & Tickell 2002) together with 

reducing social assistance from social expenditures and public programs (Raman 

2008). In order to address social problems, neo-liberalism emphasises individual 

responsibility in understanding mental health and illness (Galvin 2002). 

Referring back to Johnson’s (1989) research completed at Hilltop in Victoria, 

Australia the closure of Hilltop also appears to have followed the ‘economic 

rationalism’ theme for closing asylums. Inevitably, Johnson suggests, the rights 
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discourse became subservient to that of the management discourse. However, 

she formed the opinion that the government was faced with an exceedingly 

high bill to renovate Hilltop. Confirmation of her opinion came through an 

interview with the then Minister for Community Services in which she learned 

that there were major operational and maintenance problems involved which 

were estimated to be at a cost of about $60 million to rectify. 

2.7 Mental health policy as a cyclical pattern 

Mental health policy, according to Goldman and Morrissey (1985), can be 

regarded as a cyclical pattern of institutionalisation reforms: the first cycle was 

in the early 19th century and introduced moral treatment and the asylum 

(Morrissey, Goldman & Klerman 1980; Dain 1980; Morrissey & Goldman 1984; 

Grob 1966). The second cycle in the 20th century involved the mental hygiene 

movement and the psychopathic hospital (Rothman 1980; Sicherman 1980). 

Last, in the mid-20th century the community mental health movement and the 

push for community mental health centres represented the third cycle (Musto 

1975; Foley & Sharfstein 1983). 

Morrow, Dagg and Pedersen (2008) also describe the British Columbia (Canada) 

deinstitutionalisation processes over the past 40 years as cyclical rather than 

continuous. The authors discuss calls for re-institutionalisation in that Province 

being largely due to current neo-liberal context of mental health reform and 

welfare state restructuring. For policy-makers and community leaders the 

suggestion has been that this represents a means by which to make 

homelessness and poverty less visible. On the surface, this suggestion, rather 

than just serving to make these problems ‘less visible’, would seem to suggest a 

means by which some mentally ill persons would finally be in receipt of 

accommodation and care. 
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2.8 Why was there a lack of community care and 
accommodation? 

Previous reference has been made to the failure of governments at the time of 

deinstitutionalisation to provide the necessary community centres, services and 

accommodation leading researchers to investigate the reason the promised 

care and services for the discharged patients largely did not eventuate. In New 

South Wales, the Richmond Report (1983) recommended how community care 

was to be funded, the instigation of follow up care for the mentally ill in the 

community, and specifically voiced favour for further deinstitutionalisation and 

community care (1983, pp. 4-10). In 1993 following the Richmond Report, the 

National Inquiry into the Human Rights of People with Mental Illness was 

released effectively demonstrating that little had been done in that period to 

improve the situation of the mentally ill in the community. This document 

became known as the Burdekin Report and the Commissioner (Brian Burdekin) 

was absolutely scathing in his remarks in relation to the treatment of persons 

with mental illness: 

One of the biggest problems for people with a mental illness is the absence of 

adequate, affordable and secure accommodation. Access to appropriate 

accommodation is often the most important single factor in the success or 

failure of those with chronic mental illness living in the community. The inquiry 

established that the policy of deinstitutionalisation has largely failed—and that 

it will not succeed until it is accompanied by appropriate policies on housing—

and an adequate allocation of resources. 

It is also appalling that homeless shelters, refuges and boarding houses are now 

functioning, de facto, as a major component of the accommodation provided by 

our society for thousands of Australians affected by mental illness. In general, 

the savings resulting from deinstitutionalisation have not been redirected to 

mental health services in the community. These remain seriously underfunded, 

as do the non-government organisations which struggle to support consumers 

and their carers. 
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As late as 2006, the Select Committee on Mental Health of the Australian 

Senate reporting on the issue of accommodation for the mentally ill in the 

community noted that ‘deinstitutionalisation moved thousands of people out of 

institutions and into the community, but without a commensurate growth in 

accommodation’ (Commonwealth of Australia 2006, p. 239). Other literature 

also claims that the lack of appropriate accommodation was a barrier to 

satisfactory discharge planning (May & Hogg 2000; Mechanic & Rochefort 1990; 

Poole, Duvall, & Wofford 2006; Watts, Richold & Berney 2000). Some authors 

actually stipulate what the accommodation should entail, for example, 

accommodation which corresponds with the philosophical orientation of the 

changes (Rowe & Boyl 2005), ensuring the need to accommodate as few 

residents in the same lodging as possible (Rose-Ackerman 1982), and the need 

to avoid offering places in the community which did not suit the resident’s 

requirements (Johnson 1998). Irrespective of such preferences, when mentally 

ill persons do endeavour to access accommodation, issues such as economic 

disadvantage and discrimination act as a barrier (Beer, Delfabbro, Natalier, 

Oakley, Packer & Verity 2005; Bleasdale 2007). 

Previous to work by authors such as Henderson (2005) and Morrow, Dagg and 

Pedersen (2008), Scull (1977) had undertaken to explore what actually drove 

the deinstitutionalisation movement through employing a cross-national 

comparative methodology with emphasis on a historically informed, macro-

sociological perspective, in order to derive the underlying explanation for the 

movement in Britain and America. His conclusion was that deinstitutionalisation 

was actually ‘a response to the changing exigencies of domestic pacification and 

control under welfare capitalism’ (1977, p. 134). He holds that the humanitarian 

argument put forward for the closing of asylums is a myth. In addition he also 

dismissed the explanation that the introduction of psychoactive drugs was 

instrumental in the closure of the asylums. Scull maintains that his analysis of 

admission rates for mentally ill persons in both Britain and America clearly 

illustrates how the question of deinstitutionalisation preceded the introduction 

of psychoactive drugs. Drawing on Goffman’s (1961) work, Scull discards the 
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notion of total institutions being anti-therapeutic because although asylums 

were prevalent in the 19th century there was no call at that time for the closure 

of the asylums. Rather, Scull promotes the intensifying fiscal crisis of the states 

in the early part of the 20th century as the reason for deinstitutionalisation. 

Through his comparative study of the US and UK deinstitutionalisation 

movements, he claimed the pressures to close the asylums were based on 

monetary considerations (Scull 1977). Adapting the principles of James 

O’Connor’s (1973) fiscal crisis thesis, Scull argued that the modern, segregate 

modes of social control became social expenses which outstripped the various 

US state’s ability to afford them. His suggestion is that the states were under 

pressure to address the scandalous conditions of the asylums and to reduce the 

short term and long term fiscal drain of the hospitals (Staples 1990). The 

literature has previously shown that many states were plagued with an 

overcrowding of patients in their mental hospitals, a lack of funding, old 

buildings in need of capital works, and increasing wages (Grob 1994) all of which 

was a huge drain on state budgets. Previously, to offset costs incurred by the 

asylums and to allow them to be economically self-sufficient, male patients 

predominantly worked on the farm or general upkeep of the asylums whereas 

the female patients worked in cleaning the institution or worked in the asylum’s 

sewing or laundry rooms (Reaume 1997). Scull (1977) lists the discontinuance of 

the practice of utilising unpaid patient labour for these purposes as yet another 

added cost that drained state funds. 

Scull (1977) developed a particular test to extract motivations from the way 

Britain and the US implemented their deinstitutionalisation policies. His 

assertion was that if the process of deinstitutionalisation was for the 

humanitarian claims of offering substantial benefits for the quality of life of the 

asylum patients as promoted, then the aftercare facilities, community mental 

health centres, accommodation, and other support services would have been 

evident. However, from his analysis of the two countries he concluded that the 

dominant reason for deinstitutionalisation was really economic rationalism 

rather than humanitarian in motivation. (Becker & Schulberg 1976; DeLeonardis 
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& Mauri 1992; Hollingsworth 1994; Rachlin 1974; Rachlin et al. 1975; Saathoff et 

al. 1992; Shwed 1978, 1980; Talbott 1992; Worley & Lowery 1988). 

2.9 Homelessness 

An element held to be linked to the matter of cost, was, as illustrated above, the 

lack of accommodation available to the former patients of the asylums once 

released into the community. In many cases this led to homelessness, and 

discussed later is the linking by some researchers of this shortage of 

accommodation to the increase in crime committed by this particular cohort. 

Without suitable accommodation, many persons were forced to live on the 

streets, sleep on park benches or reside in doorways. Lehman and Cordray 

(1993), in their meta-analysis, reported that among the samples of persons with 

severe mental disorders, the rate for homelessness in this group was about 18–

22%. There is a great deal of literature prepared to link homelessness in the 

case of the mentally ill person with criminal activity (Canadian Mental Health 

Association 2005). This claim may be attributed to evidence with shows that 

among some sections of mentally ill persons, substance abuse is a common risk 

factor (Caton, Shrout, Eagle, Opler, Felix & Dominquez 1994; Caton, Shrout, 

Dominquez, Eagle, Opler & Coumos 1995). Martel, Rosner and Harmon (1995) in 

their research found that the combination of homelessness and mental illness 

when compared to those who were not, resulted in crimes being 35 times 

higher. Gelberg, Linn and Leake (1988) make the observation that the majority 

of such persons had not attended a mental health service in five years. Other 

research found that individuals who had been homeless at the time of their 

arrest had previously committed violent crimes (Martell 1991; Martell, Rosner & 

Harmon 1995; Richmond, Convit & Martell 1992; Swanson, Swartz, Essock, 

Osher, Wagner, Goodman, Rosenberg & Meador 2002). However, the findings 

of Snow, Baker and Anderson (1989) differ maintaining that homeless mentally 

ill men were generally no different to the overall male population in committing 

violent crimes. These researchers claimed, however, that homeless mentally ill 

men had slightly higher rates for robbery. Yet other studies claimed that this 
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cohort was significantly less likely to have engaged in violent crime than those 

individuals who had accommodation (McNeil, Binder & Robinson 2005). In their 

study, Zapf, Roesch and Harts (1996) found no differences between the types of 

crimes that the homeless or non-homeless mentally ill person committed 

resulting in their arrest claiming both groups committed violent, property, drug 

and other offences at the same rate. The same researchers make the claim that 

where other researchers have suggested that homeless mentally ill individuals 

are often arrested for less serious types of crimes, their findings overturn this 

view (Axelsn & Wahl 1992; Fisher 1988). Perhaps the answer to the various 

findings of research in this area lies with the observation made by Gelberg, Linn 

and Leake (1988) which holds that homeless mentally ill persons do not 

represent a homogeneous group, and suggest, in view of this, that diverse 

programs and services are necessary to meet the needs of this cohort. 

As discussed earlier in relation to the connection between mental illness and 

violence, the issue of inconsistency in findings linked to mental health research 

is evident. Also evident is the continued debate surrounding the issue of 

providing suitable accommodation for this cohort. An assumption that could be 

made from this situation is that fiscal constraint remains an important 

ingredient in matters pertaining to mental health. 

Other literature reveals issues, not just criminal activity, relating to conditions to 

which the homelessness mentally ill individual is exposed. Hale (2008) reports 

that individuals who are homeless and live with serious mental illness have 

higher rates of attempted suicide and completed suicide. Teasdale (2009) 

studied the combination of homelessness and alcohol abuse and argues that 

this association significantly increases the risk of victimisation; but in this 

instance, the risk the mentally ill person faces is that of becoming the victim of a 

violent crime themselves rather than becoming the perpetrator of violence. 

Other research confirms this proposition through numerous studies that reveal 

the situation where a large proportion of homeless mentally ill persons have 

been victims of violent physical or sexual abuse (Goodman, Rosenberg, Mueser, 

& Drake 1997; Hiday, Swartz, Swanson, Borum & Wagner 1999; Mueser, 
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Goodman, Trumbetta, Rosenberg, Osher, Vidaver, Auciello & Foy 1998; Briere, 

Woo, McRae, Foltz & Sitzman 1997; North, Smith & Spitznagel 1994; Bryer, 

Nelson, Miller & Krol 1987; Jacobson 1989; Jacobson & Richardson 1987). 

The lack of accommodation is also reflected, albeit in a different context, in the 

lack of places to which judges can refer the MIPSO for treatment or 

confinement due to the shortage of hospital beds thus resulting in a reliance on 

prisons to house the mentally ill. What the literature suggests is that prisons, 

not unlike asylums, do not represent a therapeutic environment in which to 

house the mentally impaired offender. 

2.10 Criminalisation of the mentally ill 

Due to the unavailability of placement in a mental health facility, police and 

judges tend to impose a criminal rather than a psychiatric outlook on the 

behaviour (Fisher, Silver & Wolff 2006), of a homeless person. Irrespective of 

whether the charge is trivial (for example, trespass or disorderly conduct), 

certain forms of behaviour become defined within a legal rather than 

psychiatric framework with the end result being that the social control 

apparatus utilised is that of imprisonment rather than referral to the mental 

health system (Fisher, Silver & Wolff 2006). In other words, mental illness of the 

offender is not regarded as the primary reason for their offending, but rather it 

is the policy-driven changes and deficiencies in the management of mental 

illness that are held as responsible for their criminal involvement (Soros 

Foundation 1996; Torrey 1995; Torrey, Steiber, Exekiel, Wolfe, Sharfstein, Nobel 

& Flynn 1992). Since the term ‘criminalization’ [sic] was first introduced in a 

publication by Abramson in 1972, the belief has persistently existed that 

mentally ill persons become entangled in the criminal justice system due to 

failed mental health policy and service delivery (Fisher, Silver & Wolff 2006). 

Hence, the literature advises, criminalisation has become a major concern for 

mental health advocates and policy-makers. However, organisations such as The 

Sentencing Project (2002) maintain that in certain cases a criminal justice 

response may be appropriate in order to preserve public safety. 
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Currently, the US has 2.2 million in jails and prisons representing the highest 

rate of adult imprisonment among the developed countries with the reason 

attributed to deinstitutionalisation of the state mental health system. Daniel 

(2007) views correctional institutions as de facto state hospitals with more 

serious and persistent mentally ill persons in residence than in all state hospitals 

in the United States. A systematic review of 62 surveys of the imprisoned 

population involving 23,000 prisoners from 12 Western countries by Fazel and 

Danesh (2002) established that some 70% had primary or co-morbid substance 

abuse disorders. Profit-oriented service providers, according to Daniel (2007), 

tend to use less expensive treatment approaches, including medication, whilst 

the mentally ill person is imprisoned which jeopardises their care. As a result of 

this inadequate treatment and absence of services to assist in their 

rehabilitation back in to the community, the same author maintains 50% of all 

prisoners will re-enter prison within three years of release. Hence, this suggests 

that although released to the community for treatment or to live, supposedly 

under supervision, these persons will commit another offence especially when 

consideration of their allocated funding at a previous time (see below) is taken 

into account. 

Reintegration into the community is problematic for many of the mentally ill 

prisoners when they are initially released from the prison when consideration of 

the case Brad H. v. City of New York, 712 NYS2d 336 (Supreme Court of New 

York 2000) is contemplated. Here a class action lawsuit was instigated in 1999 

by mentally ill inmates released from New York City jails. The former mentally ill 

inmates challenged the situation where, upon release from jail, they were 

provided $1.50 in cash and $3.00 in subway fare, no mental health services, 

government benefits assistance, housing referrals or other services. The state 

supreme court granted an injunction in relation to mental health discharge 

planning maintaining that without the injunction former prisoners would return 

to the cycle of likely harm to themselves and/or others through substance 

abuse, mental and physical health deterioration, homelessness, indigence, 

crime, rearrest and imprisonment. 
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More than likely, it is the issue of harm to others which influences the public to 

perceive the mentally ill as that of being dangerous. 

2.11 Signifiers of failure 

The failure of deinstitutionalisation, for many lay persons, was evident by the 

sudden appearance of large numbers of mentally ill persons on city streets who 

were dirty, who wore torn or inappropriate clothing, who hallucinated and 

talked to themselves or shouted to others, and who, in general, acted in a 

strange or bizarre manner (Talbott 1979). The reason for this sudden 

appearance, the literature advises, is because when deinstitutionalisation began 

most of the people suffering from severe mental illness gravitated from the 

rural settings where asylums were generally located, to large urban areas. What 

eventuated was that the former patients were moved from a total institution 

environment to community care under the auspices of normalisation principles 

through a deinstitutionalisation policy representing a reformed total institution 

(Halnon 2012). From this perspective, the intersection of institutionalisation and 

imprisonment post-deinstitutionalisation can be observed through those 

deinstitutionalised being placed back in total institutions, that is, in prisons and 

jails, through perceived crimes thus creating the phenomenon of trans-

incarceration (Ben-Moshe 2011). 

2.12 Community treatment orders 

For many in the community, it is difficult to comprehend that the FP or MIPSO 

who commits a crime is not guilty of that crime due to insanity, and rather than 

being imprisoned is usually hospitalised for treatment and eventually 

discharged to the community with continuing treatment or simply to live. On 

some occasions the discharge occurs after a relatively short time. In most 

countries the possibilities of being imprisoned and hospitalised go together. 

Some countries impose imprisonment before hospitalisation, and in others 

hospitalisation is followed by a prison term (Melamed 2010). Persons who have 

been found not guilty by reason of insanity, however, are usually committed to 

a state hospital after such a verdict for extended periods for treatment. Most, if 
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not all, are eventually released into the community with provisions in place and 

should the person violate those conditions of release they can be returned to 

the hospital (Parker 2004). Community Treatment Orders (CTO), depending on 

different cultural and geographical settings, can either take the form of a least 

restrictive format, or a preventative one. The least restrictive appears to be 

associated with specific conceptual problems, while the preventative format, 

despite avoiding some of the conceptual difficulties, may risk human rights 

challenges. The CTO is regarded as providing a legal framework to enable 

persons with a serious mental impairment disorder to reside outside a hospital 

with a stipulation that they accept psychiatric treatment. North American 

jurisdictions began utilising CTOs in the 1980s and Australia and New Zealand 

have well established CTO regimes (Brophy & Ring 2004). Churchill, Owen, Singh 

and Hotopf (2007) maintain that currently CTOs exist in 52 separate jurisdictions 

across the world. In the UK, in order to allow patients to live in the community 

under the powers of the Mental Health Act, a Supervised Community Treatment 

order was introduced. Originally, CTOs were conceptualised as a means to 

address both the policy of deinstitutionalisation and the homeless mentally ill. 

McCafferty and Dooley (1990) defined CTOs as ‘A legal mechanism by which 

people with mental health problems who need treatment are compelled to 

submit to treatment on an outpatient basis’. Two leading contemporary United 

States researchers, Swartz and Swanson (2004) propose that a more 

comprehensive definition of a CTO is as follows: 

A legal intervention designed to benefit persons with serious mental illness 
who need ongoing psychiatric care and support to prevent relapse, hospital 
readmission, homelessness, or incarceration but have difficulty following 
through with community-based treatment. 

A variety of criteria tends to differentiate CTO arrangements, that is, whether 

the CTO is ordered by a clinician or a court, the powers to treat a patient 

outside the hospital setting, and provision for the revocation of an order thus 

permitting the return of the patient to hospital (Winick, 2003; Slobagin, 1994; 

Kress 2000; Hiday, 2003; Dawson, 2005; Appelbaum, 2001). Other than that, 

although the legislative structures apply different names, there are surprising 

similarities in treatment orders (Churchill et al. 2007). Despite the stated 
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purpose of the CTO to provide provision for rapid recall if the person does not 

adhere to medication requirements and maintain regular contact with the 

clinical team, Burns and Molodynski (2014) advise that the CTO does not result 

in reducing relapse and readmission to hospital. What is more alarming is the 

assertion of Lawton-Smith, Dawson and Burns (2008) that in Canada, Australia 

and New Zealand, there has been no discernible reduction in the rates of 

homicide by persons suffering from a mental illness who were the subject of a 

CTO. 

Following the murder of a popular sports-caster in Ontario (Canada) by a man 

suffering from untreated schizophrenia, that province’s mental health 

legislation was changed in December 2000 to include CTOs. In this instance, the 

public demanded that FPs or MIPSOs released from institutional care be 

compelled to receive treatment while they live in the community. Those who 

have a history of non-compliance with treatment are targeted. While such a 

stance appears to be justified, opponents of the legislation argue that this new 

law violates an individual’s right to decide whether or not they elect to 

participate in treatment (Schwartz, O’Brien, Morel, Armstrong, Fleming & 

Moore 2010). 

In Queensland, only the Mental Health Court (MHC) or the Mental Health 

Review Tribunal (MHRT) can approve limited community treatment (LCT). LCT 

represents a scheme of monitored involuntary treatment in the community. 

Alternatively, the MHC or MHRT can order the discharge of a MIPSO if they are 

of the opinion that the person does not represent an unacceptable risk to their 

own safety or the safety of any member of the community. Now, in all states 

and territories of Australia, mental health tribunals have been established to 

assess the continued detention of both civilly committed and MIPSOs in the 

mental health systems (Ransley 2006). Conditions may be attached to the 

person’s release, for instance, that they must not have contact with their victim 

or another specific person (Queensland Health 2000). In those countries with a 

system of justice based on common law principles, MHCs are becoming more 

accepted as specialised, problem solving criminal courts to deal exclusively with 
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accused persons with mental illness (Heerema 2005). Thompson, Osher and 

Tomasini-Joshi (2007, p. 9) maintain that one of the functions of a problem 

solving court is: 

Criminal justice staff and mental health staff collaboratively monitor 
participant’s adherence to court conditions, offer individualized graduated 
incentives and sanctions, and modify treatment as necessary to promote public 
safety and participant’s recovery. 

Much of the literature discussing MHCs refers to their primary goal to process 

expeditiously FPs or MIPSOs but with constant attention paid to community 

safety (Poythress, Petrilla, McGaha & Boothroyd 2002). Part of the procedure 

for the impending release of such persons to the community is the requirement 

for psychiatrists to conduct risk assessments of the person to be released. This 

requirement is discussed below. 

2.13 Risk assessments conducted prior to release 

As far back as 1960, Goffman argued that psychiatrists were unable to predict 

the behaviour of patients due to a lack of biological understanding of mental 

illness. Hence, psychiatrists tended to hide behind vague formulations that 

could not be disproved using language of clinical experience that has a magical 

quality rather than scientific content. Still, it is integral to the function within a 

legal setting that there is a requirement for clinical evaluation for predictions of 

future dangerousness (Dempster 2003). This prediction is essential to 

involuntary civil commitment hearings, capital sentencing procedures, bail, 

release, parole determinations as well as charges involving sex offenders 

(Looney 2010). Within this field, psychiatrists are encouraged to use risk 

assessment tools to supplement their own clinical judgements (Scott & Resnick 

2006). This is due to the high criticism levelled against clinical judgements, as 

they are regarded as being limited in terms of accuracy (Borum 1996; Hart, 

Michie, & Cooke, 2007). While Quinsey, Harris, Rice and Cormier (1999) 

champion the suggestion that clinical judgements should be discarded in favour 

of actuarial scales (that is, predictions based on the use of risk assessment 

tools), Litwack, 2001 and Douglas, Ogloff and Hart (2003) dispute the usage of 

actuarial scales due to their being rigid, lacking sensitivity to change and, more 
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importantly, failing to aid risk management and the prevention of violence. 

Nevertheless, Cooke, Michie and Ryan (2001), report that clinical judgement is 

the most likely used method in risk assessment, despite Monahan’s (1984) claim 

that two thirds of predictions made using this method are incorrect. Perhaps 

the claim made by Rabinowitz and Garleik (1999) which holds that psychiatrists 

are not primarily trained in behavioural forecasting may have some bearing. 

Rather, the same authors maintain that the psychiatrist is trained in taking care 

of their patients and instigating preventative action where the patient may pose 

a risk of harming. 

One actuarial risk assessment tool that is widely used is the Violence Risk 

Appraisal Guide (VRAG) (Cooke, Michie & Ryan 2001). Developed by Quinsey, 

Harris, Rice and Cormier (1998), its purpose was to predict the likelihood of 

violent behaviour in institutionalised adult males. Although the VRAG’s 

predictive accuracy has been demonstrated, criticism has been levelled against 

the tool for its insensitivity to the type of violence committed which results in 

the same weight being afforded to murder as to assault despite the greater 

severity of the consequences to the victim (Howard 2009). 

What the literature reveals is the importance placed on risk assessments 

conducted prior to the release of a FP or MIPSO remains an inexact science with 

results plagued with errors (Woods 2013). Three years earlier, Ryan, Nielssen, 

Paton & Large (2010) had already voiced the opinion that no risk assessment of 

any variety could reduce the risk of harm due to a psychiatric illness. Despite 

the controversy relating to the accuracy of clinical judgements and the reliability 

of actuarial tools used within risk assessments, there is a continuance of the 

practice wherein psychiatrists are still required to predict the level of risk to the 

public (and to the mentally ill person themselves) an individual may pose 

(Litwack, Zapf, Groscup & Hart 2006). Davison (1997) in her research, takes a 

different view maintaining that risk assessment is an ongoing process rather 

than a one-off assessment, and hence the risk of violence posed by an individual 

is subject to change. Her outlook is that rather than assessing the likelihood of 

risk, what is required is that that risk be managed. 
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Another issue which the literature raises is despite following seemingly 

beneficial practices, there appears to be false hope placed in some of these 

practices (Bradley & Foulds 2013). Take for instance the effectiveness of case 

management for severely affected mentally ill persons. Marshall, Grey, 

Lockwood and Green’s (2010) meta-analysis revealed that in contrast to 

expectations, while case management improved contact with mental health 

services, it did not eventuate in a reduction of symptoms, relapse rates, 

hospitalisation, quality of life or social functioning. In fact the authors held that 

‘case management is an intervention of questionable value [and] it is hard to 

see how policy-makers who subscribe to an evidence-based approach can 

justify retaining case management as the cornerstone of community health 

care’. If nothing else, their view illustrates one undeniable fact; policies and 

opinions surrounding mental illness are varied and complex. 

2.14 The association of mental impairment with violence 

A large amount of literature concentrates on the association of violence with 

mental illness. This is obviously a topical area of relevance to the community if 

FPs and MIPSOs are to be returned to the community. It also indicates that 

there is ample literature on the risk of violence, and thus makes it curious why 

policy and programmes of community care and supervision have not been able 

to control this risk more effectively. Discussion above has already referred to 

the violence that was part of life for a sub-set of inmates even within the walls 

of the asylums prior to deinstitutionalisation. 

Not all mental conditions lead to violence and a common consensus by some 

researchers is that mentally ill persons are no threat to anyone else other than 

themselves and are no more likely to engage in violence than the general 

population (Stone 1997). Still other researchers, using population-based studies, 

argue that persons with schizophrenia are significantly more likely to be violent 

(Walsh, Buchanan & Fahy 2002). While research does not necessarily target 

schizophrenia, it does support the claim that a growing body of evidence has 

confirmed the link between mental illness and violence particularly in those 
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cases where the person is psychotic and non-compliant with medication 

(Monahan 1992; Torrey 1994; Mulvey 1994; Link & Stueve 1995; Mednick, 

Brennan & Katila 1996; Junginger 1996; Hodgins, Mednick, Brennan, Schulsinger 

& Engberg 1996; Marzuk 1996; Swanson, Estroff, Swartz, Borum, Lackicotte, 

Zimmer & Wagner 1997). 

Much of the research literature highlights the correlation between alcohol and 

substance abuse with mental illness as a factor attributable to a much higher 

risk for violence. Then again, there is research that disputes this claim 

maintaining that substance abuse is not a major factor. Douglas, Guy and Hart 

(2009) in their meta-analysis of 204 studies of psychosis as a risk factor for 

violence were prepared to voice the opinion that only people with psychosis 

appear to be at a substantially elevated risk for violence. In a study involving 

bipolar disorder, Fazel, Lichtenstein, Grann, Goodwin and Langstrom (2010) 

conducted a study in Sweden involving 3,743 individuals. They established that 

8.4% committed violent crimes compared to 3.5% of the general population 

suggesting that certain mental health conditions act as indicators of the 

possibility of violence from that sector. In their study, Van Dorn, Volavka and 

Johnson (2011) (South Florida) also maintained that persons with serious 

mental illness, in comparison to those without a mental or substance abuse 

disorder, are appreciably more likely to be violent. Likewise, Arseneault, Moffitt, 

Caspi, Taylor and Silva (2000) in their study of 961 young adults in New Zealand 

found those with schizophrenia or other disorders were two-and-a half times 

more likely to have committed violent crimes, especially if the person was also a 

substance abuser. An unselected birth cohort of 11,017 persons was followed to 

the age of 26 years in a study in Finland where it was established that men with 

schizophrenia who did not abuse alcohol were 3.6 times more likely to commit 

violent crime than mentally-healthy men who also did not abuse alcohol. The 

men who abused alcohol and were also schizophrenic, were 25.2 times more 

inclined to commit a violent crime (Rasanen, Tiihonen, Isohanni, Rantaka Uio, 

Lehtonen & Moring 1998). 
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A study in the US by Swartz, Swanson, Hiday, Borum, Wagner and Burns (1998) 

expanded on causes that contribute to violence amongst MIPSOs or FPs. The 

finding in this study referred to 331 individuals where it was reported 17.8% 

engaged in serious violent acts which tended to involve weapons. While the 

researchers confirmed the usual problems associated with substance abuse and 

non-compliance with medication which they regarded as exacerbating the crime 

rate, they also noted the lack of insight many had in relation to their illness. 

Research located in other literature confirms that many mentally ill persons do 

not recognise that they are ill and that the most commonly stated reason for 

missing an appointment with mental health services is patient error, for 

example, forgetting, oversleeping or getting the date wrong. (Mitchell & Selmes 

2007). 

A quantitative study completed by Steadman, Mulvey, Mohanan, Robbins, 

Appelbaum, Grisso, Roth and Silver in 1998 (US) sought to establish who 

engaged in more criminal activity in a particular neighbourhood; a group which 

consisted of MIPSOs or a control group who did not suffer from mental illness. 

The researchers delivered the results of their research intent but also 

commented on two observations that, while peripheral to their research, 

nevertheless had an impact on their findings. One was that a decline in 

offending was attributed to the MIPSO spending time ‘in hospitals or jails’ (p. 

398) that is, when removed from the community. The second finding 

maintained that the usage of drugs and alcohol contributed profoundly to 

criminal activity. In a like manner, research conducted by Lamb and Weinberger 

also in 1998 sought to study the reasons for the presence of large numbers of 

MIPSOs in jails and prisons. Part of their findings was the recognition that some 

MIPSOs and FPs ‘present formidable challenges to treatment because of their 

treatment resistance, poor compliance with antipsychotic medications, 

potential dangerousness, high rate of substance abuse, and need for structure’ 

(p. 8). In this case the researchers did recommend, as a means to reduce the 

cycle of MIPSOs being imprisoned, that assertive case management programs 

be embraced. Further, they argued that this form of management should be 
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structured through an increase in mental health services involving a hands-on 

approach on a frequent and long-term basis including the possibility of seeing 

the person daily. In line with other studies a combination of substance abuse 

and mental illness was shown to correlate highly with the risk of offending. A 

meta-analysis conducted by Fazel, Gulati, Linsell, Geddes and Grann (2009) 

wherein the results of 20 different studies that included more than 18,000 

mentally ill persons were individually compared (although varying with respect 

to study design), they found that co-morbid substance misuse particularly had a 

huge impact on the risk of violent harm from MIPSOs. 

Irrespective of whether a person suffers from schizophrenia, bi-polar disorder, 

or any other psychotic disorder, violence is a main selection criterion for 

admission to a psychiatric hospital (Walsh, Buchanan & Fahy 2002). Studies by 

Karson and Bigelow (1987) and Walker and Seifert (1994) suggest that even 

during hospitalisation there are relatively high rates of assault. In the United 

Kingdom (UK), this concern has led to the UK Department of Health (DoH) 

formulating through the UK Mental Health Act, a new approach to persons 

‘diagnosed with personality disorder’ (DoH 2001, p. 2). In this instance, public 

health policy is concerned with the concept of dangerousness and violent 

behaviour, irrespective of any offence being committed, resulting in the 

possibility of persons diagnosed with ‘dangerous and severe personality 

disorder’ being subjected to psychiatric detention (Corbett & Westwood 2005). 

The same authors maintain that this action reflects ‘a psychiatric manifestation 

of the late modern culture of risk’ (p. 121) in response to the ‘official perception 

that the ‘general public’ has not been protected ‘adequately’ from those so 

diagnosed (DoH 2001, p. 2). Public concern centres on the risk these persons 

pose once they are released from prison or the psychiatric hospital to the 

community and, hence, the efficiency of follow-up care of FPs or MIPSOs to 

address that risk. 

What this section of the literature review establishes is that there are 

inconsistencies between researchers’ findings regarding what factors lead to an 

increased propensity for violence by the MIPSO. This is significant because it 
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demonstrates the uncertainty that exists in various areas of mental health. 

What must be recognised is that many studies present difficulties due to 

psychiatrists clinging to a rigid world view and thus providing interpretive 

difficulty. Despite this division in opinion, the research does indicate that 

policymakers need to disregard which mental condition alone, or which mental 

condition combined with what causes the MIPSO to offend more and instead 

appreciate that there is a subset of mentally ill persons for which stringent 

supervisory measures must be set in place. 

2.15 Risk 

Risks posed to the community from a mental health perspective is a topical area 

that has over the decades been entrenched in the minds of the general public. It 

is part of the stigma associated with the mentally ill through, for the most part, 

media coverage of high-profile homicides committed by this cohort 

(Department of Health and Human Services 1999; Pescosolido, Monahan, Link, 

Stueve & Kikuzawa 1999). The aim of the review here is to discuss the literature 

relevant to risk in view of the importance ascribed to it in the minds of the 

general public. For the most part, the public expect to be shielded from 

potential harm from either the FP or MIPSO after they have been released into 

the community. Also in this section the question is raised; to whom does the 

prevention of this potential for harm fall to ensure protection of the 

community? 

The quantification methods to predict the dangerousness or risk posed by a 

MIPSO have occupied mental health professionals since deinstitutionalisation. 

In his work, Lupton (1999) illustrates how the concept of risk has evolved from 

natural dangers and disasters (for example, storms, floods, epidemics and so 

on) to analyses drawing on realist to constructivist epistemological approaches 

(Lupton 1999, p. 33). Beck (1992) and Giddens (1991), through their macro-

sociological works, maintain that modern societies are now exposed to risks 

such as pollution, newly discovered illnesses, and crime and that these are the 

result of the modernisation process itself. The major theme is their attempt to 
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explain the transition and non-transition from the first modernity to the second 

modernity. This leads to the assertion that risk arises from the actions and 

activities of individuals and society through conscious decision making. Thus, 

dominated by the ubiquity of risk, irrespective of class boundaries, everyone is 

equally at risk. In the arena of risk associated with MIPSOs released to the 

community, risk emerges as a governance function (Lupton 1994, 1995, 1999; 

Petersen & Lupton 1996) allowing the identification of risk profiles from certain 

individuals where risk appraisal is paramount (Beck 1992). 

Mentioned earlier was the view that a risk of harm from a mentally ill person is 

entrenched in the minds of a great number of the general public. If comparison 

is made to the number of times we are exposed to the risk of harm when 

driving a motor vehicle on a highway (drivers falling asleep at the wheel and 

crossing into oncoming traffic, intoxicated drivers, tyre blow-outs and so forth), 

one wonders at the difference between this accepted risk and the risk from a 

MIPSO. It could be surmised that in the case of the motor vehicle we sense we 

are in control and thus can, for example, take evasive action to avoid an 

accident, although the media would advise otherwise. In that instance where 

we are approached by a mentally ill person asking for a cigarette or money, we 

know we have the right to refuse. However, from the person’s demeanour we 

may form the opinion that such a refusal may result in an altercation which 

heightens our fear of harm as we are aware that our sense of control over the 

situation is removed. 

In their book Policing the Risk Society, the core of which is based on an 

ethnographic study, Ericson and Haggerty (1997) propose that the organisation 

and work of police forces, have been transformed by the emergence of the risk 

society. They claim that rather than moralised enforcement of social order, 

police work now involves the supervision of all manner of institutional domains 

in the context of risk management. While security is centred, within this risk-

based regime insecurity becomes a preoccupation as it draws attention to the 

risk attached to everything. According to Ericson and Haggerty, government in 

terms of risk and security creates an unending demand for knowledge (p. 139). 
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They contend that police work is now focused neither on crime control nor on 

order maintenance and social service, but on informational transactions 

concerned with risk. Previously, the role of the police in the community was one 

which prevented crime by reducing neighbourhood disorder and community 

fear, which, in turn, enabled law-abiding citizens to maintain a presence and 

diligence in the community with a view to keeping criminality in check. One 

criticism of this approach was the claim that police officers often dominated 

discussions and focused only on serious crime, whereas the general public are 

more interested in the broader issues of neighbourhood health in the form of 

both psychical and behavioural and fought to be heard. However, the police 

officer is often faced with the conflicting institutional demand that all persons 

be treated equally under the law. One suggestion (Queensland Government 

Report 2008) made by a coroner in an inquest following a police shooting of a 

mentally ill person is that police officers be trained in the ability to recognise 

that they are dealing with a person who suffers from mental illness. The 

literature does not offer alternatives by which to lessen the increasing number 

of contacts between the police officer and the psychotic MIPSO in the 

community. 

2.15.1 The perception of risk 

Other literature, for example, Renn’s 1998 article The role of risk perception for 

risk management, holds that risk is understood as an event that has not 

happened yet, but if it did occur, could be potentially harmful to an individual or 

a community. Further, Renn raises the point that irrespective of a constructivist 

or a realist perspective, ‘risks are always mental representations of threats that 

are capable of claiming real losses’. Public risk perception and evaluation has 

now been investigated in numerous empirical studies by economists, 

psychologists and social scientists. Previously, regardless of the cost, 

governments aimed at achieving standardised safety levels. Today, however, a 

need for optimised resource usage arises owing to limited financial resources 

thus leading to a situation where measures are sought both inside and outside 

the criminal justice system that will provide effectiveness in supervision of this 
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cohort without heavy cost. Renn appears to oppose neo-liberal ideology 

regarding the matter of costs maintaining, ‘If one spent a fixed budget in 

proportion to lives saved, the public at large would benefit’ (p. 49). His message 

is that when risk managers have had large budgets to spend, then it has been 

relatively easy to please both the priorities of the experts and the public list of 

risk reduction preferences. However, the element of risk to which a community 

is subjected is determined by expert knowledge produced within medicine and 

psychiatry to establish the boundary of risk from the MIPSO. In this way, risk is 

regarded as a ‘calculative rationality’ rather than a material entity (Castel 1991; 

Dean 1999). Concerns about risk do not derive from the quality of the risk, but 

rather from how liberal societies are governed (Dean 1999), illustrating the 

dynamic that drives the generalisation of risk mentalities and technologies of 

government across institutions (Ericson & Haggerty 1997). 

2.16 Mental health services 

Previous reference has been made regarding the delivery of mental health 

services, particularly the lack thereof, which Hunter and Mcrostie (2001) claim is 

one of the major causes of the revolving door phenomenon that has arisen since 

deinstitutionalisation. Cordner (2006), following Scull (1977), submits that 

adequate community-based services were never provided to pick up the slack 

following deinstitutionalisation. This situation, it is claimed, has been created 

through the issues of problems within the mental health organisation, and more 

prominently, the previously referred to issue of the financing of these services 

(Fisher, Silver & Wolff 2006). 

In the Australian context, Burdekin (1993) repeatedly commented on the lack of 

community services that were ever provided following deinstitutionalisation 

which had resulted in the cutting back of designated beds available in hospitals. 

Talbott (1979, p. 622) echoed this sentiment going so far as to say that ‘… no 

provision for supplying the patients with all the services available in the state 

hospital’ eventuated, which he maintained was one of the main criterion for the 

failure of deinstitutionalisation. Failed mental health policy and service delivery 
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have become major issues for those seeking to improve mental health services 

(Human Rights Watch 2003; Torrey, Steiber, Exekiel, Wolfe, Sharfstein, Noble & 

Flynn 1992). 

In a publication by the Commonwealth of Australia (2006) titled A national 

approach to mental health–from crisis to community, the committee made the 

following observations in regard to the state of community mental health 

services: 

9.1 One of the repeated messages to the committee through this 

inquiry was that although the aims of the National Mental Health 

Strategy (NMHS) were largely commendable, there has been a 

distinct failure in implementing the strategy. In particular, the 

committee heard that funding and development of mental health 

services in the community are vastly inadequate to meet 

increased needs associated with the closure of psychiatric 

institutions. 

9.2 Deinstitutionalisation required not only that therapy and 

treatment be devolved into community settings, but that a whole 

range of support and assistance, including housing, living skills, 

social connection, illness management, meaningful activities and 

employment be provided in the community. When consumers 

and carers talk about community-based services, they are looking 

for this broad spectrum of services. 

9.3  The prevailing reality of community-based care is limited and 

clinically focussed when compared with the needs and 

expectations of the community. Too many services are being 

collocated with hospitals or provided out of hospitals, rather 

than in community settings. 

9.4  While recent reports have highlighted an increase in funding to 

the community-based sector, this positive account does not fit 
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with the experiences shared with the committee. Community-

based services remain limited and ad hoc. Many people with 

mental illnesses are ending up homeless or in prison as 

community services are not there to support them. Families and 

carers continue to provide the overwhelming majority of support 

for people with mental illnesses. They are overburdened. 

9.8 Professor Rosen and others described the elements of 

community-based treatment as: 

Effective community-based treatment entails: ready access to 
24 hour crisis intervention and ongoing care, assertive and 
intensive community case management, professionally 
supervised residential treatment in the community as an 
alternative to confining people to psychiatric institutions and 
real recovery-oriented vocational opportunities for individuals 
with mental illnesses. 

Thirteen years earlier to this report, Burdekin in his 1993 National Report had 

voiced similar comment with regard to the lack of housing and lack of services 

stating ‘still large areas of Australia are serviced poorly or not at all’ (Mental 

Health Council 2002, p. 13). 

In Michigan in the United States, a failing economy and high unemployment has 

been put forward as the reason community mental health does not have the 

resources to provide mental health services unless the person presents as a risk 

to self or others (Michigan Rehabilitation Services and Michigan Department of 

Human Services 2014). 

In Chapter 3 of a publication entitled Grading the States: A Report of America’s 

Health Care System for Adults with Serious Mental Illness 2009, the National 

Alliance on Mental Illness (NAMI) observed many of the states were cutting 

costs by limiting access to the services for those persons with serious mental 

illness. Their consensus regarding minority racial and ethnic communities 

(Chapter 1) was that this group was less likely to receive these services, and 

even when they do access treatment it is usually of a poor quality. 



  74 

Other research points to mental health systems that cannot, or will not, care for 

the patient or provide treatment (Georgia Association of Chiefs of Police Mental 

Health Ad Hoc Committee 2007). Likewise, the inability to secure a community-

based treatment placement, the reluctance of mental health or emergency 

room staff to deal with patients they perceive as being intoxicated, not to 

mention the time and bureaucratic procedures required for admission (The 

Sentencing Project 2002) all contribute to the notion of the failure of 

deinstitutionalisation. When the mentally ill person is served by mental health 

services, research conducted in Victoria (Australia) reveals one-third of these 

persons experience negative encounters from mental health staff (Ash, Benson, 

Dunbar, Fielding, Fossey, Gray, Grigg, McKendrick, Meadows, Ozols, Rosen, 

Singh & Weir 2007). Earlier research by Teplin (1990) had already discussed 

instances where police officers, dealing with a public nuisance crime rather than 

a violent one involving a mentally ill person, are faced with the non-availability 

or inaccessibility of mental health services. This suggests that law enforcement 

personnel will remain to have few options in providing a meaningful disposition 

for the MIPSO who has engaged in a minor offence due to the overtaxed state 

and local resources thus resulting in a continuance of criminalisation. 

2.17 Problems encountered by the mentally ill through a 
lack of services 

Lamb, Weinberger and Gross (1999) searched Medline, Psychological Abstracts 

and the Index to Legal Periodicals and Books from 1978 and drew the 

conclusion that at that time the greatly increased numbers of mentally ill 

persons who came in contact with the criminal justice system was as a result of 

deinstitutionalisation and a lack of community mental health treatment for 

persons with mental illness. Other researchers subscribe to such reasons as the 

more rigid criteria for civil commitment; the MIPSO’s difficulty in accessing 

community mental health treatment; the violence exhibited at the time of 

arrest plus the attitudes of the police and society (Borzecki & Wormith 1985; 

Jemelka, Trupin & Chiles 1989; Robertson, Pearson & Gibb 1996; Lamb & 

Weinberger 1998). In a large number of cases those who commit criminal 
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offences have a history of refusing psychiatric treatment (Lamb 1987; Laberge & 

Morin 1995). This, in turn the literature suggests, may lead to community 

mental health professionals having to face a MIPSO who is intimidating because 

of their violent history and fear-inspiring behaviour resulting in not only the 

professionals reluctance to treat these persons, but also a fear to interact with 

them (Lamb & Weinberger 1998). The reluctance to serve these persons 

embraces many areas of community-based care, for example, therapeutic 

housing, social and vocational rehabilitation and general social services 

(Jemelka, Trupin & Chiles 1989). Understandably, when such individuals 

suddenly fail to attend community mental health centres the professionals, it 

could be surmised, breathe a sigh of relief. But such absences may result in 

untoward incidents. 

2.18 The mentally ill offender loses contact with services 

This literature review has already touched on the literature which researched 

the effects where mentally ill persons are non-compliant with the taking of 

medication. It is a different story, according to the Discharge Guide published by 

the Department of Health, Social Services and Public Safety (2004) in the United 

Kingdom, when a FP or MIPSO loses contact with his or her service provider. 

Especially, the guide advises, when the person lost to the mental health service 

is a person with a history of violent or aggressive crimes rather than a docile 

patient. The guide states that the key worker must initiate the alerting of 

various persons (anyone who may be in danger) and the police when there are 

concerns for the safety of the person or the community. Without the availability 

of an explanation as to how a person supposedly under supervision becomes 

lost to the system, a question must be raised regarding the quality of the risk 

management program utilised to ensure compliance with treatment and thus 

counteract non-attendance at the clinic. It will be observed in later discussion 

that the treatment of the MIPSO relies heavily on continued contact between 

that person and the mental health professional. 
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2.19 Medication non-compliance and substance abuse 

Cordner (2006) in his work lists medication as the dominant treatment for the 

MIPSO and hence, it is essential that regular contact be maintained with the 

person to prevent the person from not adhering to medication requirements. 

While non-adherence with psychiatric medication results in increased 

rehospitalisation, a more serious side to this equation is that person with a 

psychotic disorder and criminal history who does not comply with medication. 

Here, especially if the person has become lost in the system and their 

whereabouts are unknown they may only resurface through re-arrest due to 

their committing a serious crime in the community (Elbogen, van Dorn, 

Swanson & Swartz 2007). Nose, Barbui, Gray and Tansella (2003) estimate the 

rates of non-adherence with psychiatric medication for those with serious 

mental illness ranges from 50%, to as high as 75% (Lieberman, Stroup, McEvoy, 

Swartz, Rosenheck, Perkins, Keefe, Davis SM, Davis CE, Lebowitz, Severe & Hsiao 

2005). 

The literature dealing with non-compliance with medication has involved a large 

number of studies, but when this content is correlated with research conducted 

on substance abuse (for example, alcohol and drugs) effectively combining the 

two, it is shown that this is one of the major contributors to violence 

perpetrated by MIPSOs or FPs. Reference has previously been made to this 

claim. There is a great deal of literature that shows a sub-group of MIPSOs 

develop the practice of self-medicating which involves substance abuse to 

relieve depressive and anxiety symptoms as well as to alleviate boredom, and to 

socialise (Dixon, Haas, Weiden, Sweeney & Frances 1991; Addington & Duchak 

1997; Bradizza & Stasiewicz 2003; Schofield, Tennant, Nash, Degenhardt, 

Cornish, Hobbs & Brennan 2006). Studies supporting this statement have 

accumulated much evidence showing that such practices can in all probability 

lead to violence, especially in those cases where the person is psychotic, does 

not take their medication and is a substance abuser (Monahan 1992; Mulvey 

1994; Torrey 1994; Hodgins, Mednick, Brennan, Schulsinger & Engberg 1996; 

Marzuk 1996; Fulwiler, Grossman, Forbes & Ruthazer 1997; Steadman 1997; 
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Swanson, Estroff, Swartz, Borum, Lachicotte, Zimmer & Wagner 1997; Cavezza 

2013). 

Cordner (2006) is emphatic that this situation occurs due to the lack of 

monitoring by case managers, because of an overtaxed community-based 

mental health system. These observations do little to squash the fears of the 

community with regard to their perception of the potential for violence from 

FPs or MIPSOs. However, treatment is deemed to be best delivered in the least 

restrictive environment. Literature which refers to the release of FPs and 

MIPSOs to that least restrictive environment, and the conditions required prior 

to that release are now discussed. 

2.20 Monitoring of persons on CTOs 

From the literature reviewed, it may be observed that there is a growing 

consensus amongst policy-makers, judges, legal practitioners and mental health 

professionals that there is a need to curb the number of offences committed by 

MIPSOs who are not compliant with medication, and abuse alcohol and other 

substances which this literature review has demonstrated is associated with the 

increased risk of violence. However, an area of concern for researchers such as 

Burns and Molodynski (2014) is the lack of continuity of care experienced by 

these released FPs and MIPSOs especially with respect, they point out, to the 

evidence which shows less than a quarter of persons have only one consultation 

for the whole year, most had more and some up to five. Their view is that this 

situation is unacceptable for a group that require consistent and intensive 

monitoring. Other literature also points to the lack of consistency in community 

follow-ups (Bieber, Pasewark, Boston & Steadman 1988) which is difficult to 

understand especially when organisations such as the Federal Corrections and 

Supervision Division (2000) argue FPs and MIPSOs under supervision require 

more intensive monitoring because they are potentially more dangerous. 

A Queensland Health Fact Sheet states specific monitoring conditions require 

the person to be seen weekly by a nominated case manager, monthly in person 

by an authorised psychiatrist, three monthly at a comprehensive multi-
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disciplinary case review, and annually for clinical assessment by a psychiatrist 

from the Community Forensic Mental Health Service. Another monitoring 

method is discussed in an article written by English psychiatric nurse Ruth White 

(2011) who states that part of her job is to include home visits and to ensure 

that mentally ill offenders take their medication. In one of the only actual 

studies on supervision located, research by Dirks-Linhorst and Linhorst (2012) 

on the tactics employed by eleven forensic case managers revealed usage of 

snitches (those who inform on the activities of others) and drive-bys. According 

to the research, a drive by involves the case manager randomly driving in the 

client’s neighbourhood to observe the client’s interactions with others in the 

neighbourhood. 

A study of monitoring and enforcing treatment compliance by probation 

officers, Skeem, Encandela and Eno-Louden (2003) discovered that although 

these components represent the probation officer’s primary task, there are 

actually few guidelines for doing so. 

In their 1997 study, Wiederanders, Bromley and Choate also observe that the 

regimens of ‘… supervision given to patients have seldom been described or 

quantified’ (p. 250). Bloom, Williams, Rogers and Barbur (1986) found that over 

a two year period 12% of released FPs or MIPSOs had their conditional release 

to the community revoked because of a new crime. Lamb, Weinberger and 

Gross (1988) using a reality-based approach with regard to case management 

reported a 32% arrest rate and a 47% hospitalisation rate over a five year 

period. 

In another study comparing the effectiveness of forensic and general adult 

psychiatry services to gauge, amongst other things, the rates of criminal 

convictions during a follow-up period after discharge from medium security, 

Coid, Hichey and Yang (2007) conducted research on 2085 patients over a five 

year period. Allowing for exclusions, a total of 409 patients were case-managed 

by forensic mental health professional psychiatry services, and 652 patients 

were managed by general psychiatric services staff. Those persons managed by 
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forensic services (FPs) had committed crimes including homicide, violence and 

arson, plus other grave offences and were usually released subject to a 

restriction order under the mental health act requiring them to adhere to 

medication and the supervision process instigated. Patients (MIPSOs) under the 

auspices of the general adult psychiatric service, although they had more 

previous psychiatric hospital admissions, were less likely of being admitted to 

the medium security unit as a result of criminal behaviour. Nevertheless, it was 

found they were more likely to demonstrate violence towards others while in 

the unit. Two other findings of the study revealed there was no significant 

difference between the models of service regarding the number of patients who 

died by suicide or those patients who were case-managed by forensic services. 

In other words, those managed by the forensic services through which, it would 

be envisaged, a regular form of supervision would be in place, tended to re-

offend through crimes involving violence quicker than their counterparts 

managed by the general adult services. 

2.21 Electronic Monitoring 

Little empirical research, according to Renzema and Mayo-Wilson (2005), has 

been conducted on the crime reducing effects of electronic monitoring of 

offenders supervised in the community. In their research on the usage of 

electronic monitoring of former prison inmates and probationers in Canada, 

Bonta, Wallace-Capretta and Rooney (2000) found little crime-reducing effect. 

In a meta-analysis involving programs and services aimed at reducing re-

offending in a variety of English speaking countries, Aos, Miller and Drake (2006) 

established that of the 291 programs evaluated, community based treatment 

programs produced more of a reduction in re-offending rather than those 

programs without a treatment component including electronic monitoring 

which they claimed had no effect on re-offending at all. 

2.22 The issue of costs 

A treatment approach that has received documented success is Assertive 

Community Treatment (ACT). However, that success mainly relates to mentally-
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healthy offenders in so far as maintaining them at reduced cost in the 

community especially in those cases where the person has an extensive history 

of use of the hospital. When applied to a population of homeless MIPSOs, 

Solomon, Draine and Meyerson (1994) found that ACT was not more effective 

than other methods in preventing jail recidivism. Studies on the use of ACT in 

the United States revealed improved outcomes that are typically less in cost 

than that of standard outpatient care, although using this approach did not 

deliver similar cost savings in the United Kingdom (Marshall & Lockwood 2000; 

Phillips, Burns, Edgar, Mueser, Linkins, Rosenheck, Drake & McDonel 2001). 

Swanson, Van Dorn, Swartz, Robbins, Steadman, McGuire and Monahan (2013) 

conducted a comprehensive cost analysis using 36 months of observational data 

for 634 assisted outpatient treatment participants and 255 voluntary recipients 

of intensive community-based treatment in New York City and in five counties 

elsewhere in New York State. Their finding was that increased costs were 

associated with lengthy hospitalisations and by diverting treatment for MIPSOs 

who have a history of revolving-door admissions to the community, there would 

be significant cost saving, as hospital admissions are the most expensive 

component of mental health services. Oddly enough, much the same argument 

was raised regarding the costs of imprisoning a MIPSO rather than treating 

them in the community. 

2.23 Care versus control and the impact it has on costs 

Pattison and Armitage (1986) in their analytic work entitled An ethical analysis 

of the policies of British community and hospital care for mentally ill people raise 

the salient argument of care versus control which underlies their discussion on 

freedom. The authors provide two scenarios for psychiatric services in the 

community. The first scenario discusses whether the purpose was to be that of 

acting in the capacity of providing restraint and social control of any 

troublesome section of MIPSOs. The second involves that case where society 

wishes to promote the well-being, potential and positive freedom of patients. In 

the first case where restraint and social control is desired, then positive 

freedom for the MIPSO will not play a greater part in policy decision and 
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provisions. In the second scenario where society wishes to promote positive 

freedom for the MIPSO, the authors are emphatic that far greater resources will 

have to be expended ‘for care is generally more costly than control’ (p. 139). 

This claim may assist in exposing the reason why the police officer has had to 

assume an increased role in controlling MIPSOs in the community. 

2.24 Monitoring by the police 

The literature discussed here refers to the assumption that since 

deinstitutionalisation there has been a shift away from mental health 

professionals regularly monitoring the behaviour of the mentally ill following 

the movement of patients out of the asylums into the community. Instead, 

there is a wealth of literature maintaining that since the advent of 

deinstitutionalisation it has fallen to the police officer to play an increased role 

in the management of persons in the community. This is often due to the police 

officer being the first to be called to deal with a person who is experiencing a 

psychiatric episode (Finn & Sullivan 1988; McNiel, Hatcher, Zeiner, Wolfe & 

Meyers 1991; Zealberg, Santos & Puckett 1996; Patch & Arrigo 1999; Lamb, 

Weinberger & DeCuir Jr 2002). Lamb, Weinberger and Persons (1998) claim that 

through such dealings, the police officer is thrust into the role of primary 

gatekeeper owing to the requirement for them to decide whether the person 

with whom they are dealing would be better served by the mental health or the 

criminal justice system. Previous discussion has illustrated the problems police 

officers experience in trying to utilise the mental health system for this purpose. 

The same authors make the point that often the police officer is the sole 

community resource available to deal with urgent situations involving the 

mentally ill. Other quasi titles awarded to the police officer in this regard are 

‘psychiatric medics’ or ‘forensic gatekeepers’ (Menzies 1987), ‘streetcorner 

psychiatrists (Teplin 1984) and ‘amateur social workers’ (Cumming, Cumming & 

Edell 1965). Irrespective of such titles, the view is held that mental illness is not, 

in and of itself, a police problem but rather a medical and social services 

problem (Cordner 2006, Center [sic] for Problem-Oriented Policing). What 

becomes evident from such a statement is that the police officer does not 
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possess the means for treating the mentally impaired ill person as it is the 

domain of mental health professionals. 

2.25 Recidivism (re-offending) 

Willback (1942, p. 32) defined recidivism as an occurrence that involves ‘the act 

of a person repeating an undesirable behavior [sic] after they have either 

experienced negative consequences of that behaviour, or have been treated or 

trained to extinguish that behavior’. Consideration of recidivism statistics 

contained in the research literature allows an appreciation of the failure of 

current risk management approaches in curbing violence and crime from 

MIPSOs, and where applicable, FPs. 

Previous discussion in this literature review has established that a large number 

of persons with mental illness are confined in prisons (Draine, Solomon & 

Meverson 1994; Guy, Sauer & White 1985; Holocomb 1974; McFarland, 

Faulkner, Bloom, Hallaux & Bray 1989; Morgan 1981; Teplin 1984; Teplin 1990; 

Steadman, McCarty & Morrisey 1989; Abramson 1972; Alder 1986; Belcher 

1988; Whitmer 1980; Torrey, Stieber, Ezekiel, Wolfe, Sharfstein, Noble & Flynn 

1992). Meta-analyses conducted suggest that to a large degree substance abuse 

predicts recidivism leading Hall, Miraglia, Lee, Chard-Wierschem and Sawyer 

(2012) to suggest there is some evidence that the failure of MIPSOs with 

substance abuse disorders, even though under supervision, is higher. What is 

notable is the claim that rates of dual diagnosis have drastically increased 

during the past 30 years (Ogloff & Davis 2004; Wallace et al. 2004). 

Studies undertaken report that lifetime substance abuse rates of mentally ill 

persons in the community range between 35% and 53% (Mueser, Yarnold, 

Rosenberg, & Swett, 2000; Regier, Farmer, Rae, Locke, Keith, Judd & Goodwin 

1990; Steadman, Mulvey, Monahan, Robbins, Appelbaum, Grisso, Roth & Silver 

1998; Wright, Gournay, Glomey & Thornicroft 2000; Ogloff & Davis 2004; 

Wallace, Mullen & Burgess 2004), and up to 74% in mentally ill offenders 

(Ogloff, Lemphers & Dwyer 2004). 
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Lovell, Gagliardi and Peterson (2002), in a follow-up study of FPs or MIPSOs 

released from prisons in Washington State in 1996 and 1997 established a one-

year arrest rate of 61% for any crime and 41% for a felony offence. The same 

authors noted that although more than 60% accessed community treatment 

during their first year of release, they considered the contact of two or five 

hours a month too low to produce improved outcomes in the community. 

Likewise, in a study of 337 FPs or MIPSOs where 73% received post-release 

social or mental health services, charges for 70% of the subjects related to new 

crimes or supervision violations, with 10% committing crimes against persons 

and 2% committed very serious crimes (Lovell, Gagliardi & Peterson 2002). In 

accordance with their findings, the same authors posited the view in their 

conclusion that due to: 

The low rate of serious violence in the community by mentally ill offenders 
released from prison suggests that the risk of violence may be a weak and 
potentially counterproductive rationale for community support and mental 
health treatment of mentally ill offenders (p. 1). 

Research, for example, of Bonta, Law and Hanson in their 1998 work 

demonstrated a general recidivism rate from 9.8% to 79.2%, and violent 

recidivism to range from 7.7% to 62.3%. For these researchers, criminal history 

variables outperformed other variables in the prediction of violent recidivism. 

The literature constantly refers to the combination of mental illness, medication 

non-compliance and substance abuse as being significant in adult and juvenile 

prisoners (Dembo & Schmeidler 2003; Fazel, Doll & Langstrom 2008; Steadman, 

Osher, Robbins, Case & Samuels 2009; Teplin, Abram, McClelland, Dulcan & 

Mericle 2002; Teplin, Abram, McClelland, Mericle, Dulcan & Washburn 2006), 

young offenders in adult prisons (Murrie, Henderson, Vincent, Rockett & Mundt 

2009); Australian prisoners (Butler, Allnutt, Cain, Owens & Muller 2005; Butler, 

Andrew, Allnut, Sakashita, Smith & Basson 2006; Kinner 2006) and prisoners in 

other western countries (Brinded, Simpson, Laidlaw, Fairly & Malcolm 2001; 

Brink, Doherty & Boer 2001; Fazel & Danesh 2002). 

Other literature highlights the cost of recidivism in relation to the expanding 

costs in terms of public safety and the enormity of costs incurred by repeat 
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offenders (MacDonald 2003). In a Productivity Commission Report (2014) the 

cost to house a single prisoner in Queensland stands at $116,000.00 per year. 

Further, the Commission reported, the average annual cost to access mental 

health services ranges from as little as $7,800 to $85,000 for full-time supported 

accommodation. With reference to costs spent on Victorian (Australia) prisons, 

Ogloff, Davis, Rivers and Ross (2007) quote a figure of $218 million spent in 

2003 and concur that imprisonment is far more expensive than community 

health care. In similar comparisons of the cost to imprison a MIPSO as opposed 

to a mentally healthy person, Torrey, Kennard, Eslinger, Lamb and Pavle (2010) 

noted that in Washington State in 2009, mentally ill inmates cost more than 

$100,000 a year to confine compared with a cost of $30,000 for others. In 

Florida it costs $80 per day to house a regular inmate, but $130 a day for a 

prisoner with a mental illness. In Texas those costs are represented by a figure 

of $22,000 a year to house regular prisoners but a figure ranging from $30,000 

to $50,000 a year for the mentally ill inmate. In many cases the emphasis is that 

even a relatively small reduction in recidivism is regarded as cost beneficial 

(Washington State Institute for Public Policy 2006). 

The relevance of including matters relating to the current numbers of persons 

imprisoned who suffer from a mental illness highlights two areas for 

consideration. One, it is assumed, is that the reason the mentally ill person has 

come to be imprisoned in the first place is due to a lack of monitoring to ensure 

compliance with medication and so forth; and two, is when released to the 

community, (albeit on a CTO), whether from a forensic hospital or prison, a 

constant form of supervision will be necessary to counteract any re-offending 

by the individual. 

2.26 Policy directions today 

In order to subscribe to a greater focus on human rights, Australian 

jurisdictions, in recent years, have reviewed and altered their mental health 

legislation to reflect that objective. In addition, a recovery-oriented approach 

has now been accepted by every Australian state and territory underpinned by 
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the National Standards for Mental Health Services 2010. This is in keeping with 

other nations and as such is being implemented against a backdrop of 

recognition of international human rights (Commonwealth of Australia 2013). 

Many Australian jurisdictions have introduced community treatment orders 

(CTOs) to allow for the provision of the least restrictive care as part of their 

mental health policy commitment (Shen & Snowden 2014). Although countries 

may uphold international ideas of progress through their national health 

policies and despite the ratification of those policies, national governments 

often fail in their implementation. This is borne out by the National Mental 

Health Commission’s (2015) claim that there have been calls for change in the 

Australian mental health sector for decades. It is argued that this situation, 

together with a lack of services and facilities in earlier times, led to most 

mentally ill persons discharged from the asylums being on welfare without 

connections to treatment and rehabilitation services (Koenig 1978). However, 

some 38 years following Koenig’s observations there are still studies that point 

to a poorly planned mental health system which results in a massive drain on 

the wellbeing of the mentally ill, their families and the economy (Nation Mental 

Health Commission 2015; Bradley & Foulds 2013). The literature may suggest 

that as part of mental health policy the CTO provides the least restrictive care, 

but in order to provide services, care and recognition of the recovery-oriented 

approach to mental health now fostered, it is still never-the-less essential that 

there is in place a well-structured community-based mental health system. 

2.27 Australian Government increases spending for 
mental health 
Public reporting on the level of spending on mental health services has been a 

central function of previous National Mental Health Reports. Under the First 

National Mental Health Plan, all governments agreed to maintain a level of 

expenditure on specialised mental health services at least equivalent to the 

level at the beginning of the National Mental Health Strategy (April 1992), and 

to review annually whether this was occurring. 
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The National Mental Health Report (2013) demonstrates that expenditure in 

relation to mental health has continued to rise in Australia. According to the 

Report total government expenditure has increased 178 per cent between the 

years 1992-1993 and 2010-2011. The period 2010-2011 has seen an increase of 

$4.2 billion more on mental health services than at the creation of the Strategy. 

This represents an increase from 28 per cent (1992-1993) to 35 per cent (2011-

2013) on the part of the Australian Government signifying an increase in 

spending by 245 per cent. On the other hand, spending by state and territory 

governments has seen an increase of only 151 per cent. During the first ten 

years of the Strategy, increased spending for the Australian Government related 

to outlays on psychiatric medicines (subsidised by the Pharmaceutical Benefits 

Scheme), but now other activities have surfaced as the main drivers of spending 

(Australian Government, Department of Health 2013).  

Considerable variation in funding is evident between the states and territories 

which, according to the Report, leads to a flow-on effect which impacts on the 

level of services that each state or territory delivers to its consumers. However, 

despite the previously referred to increases in expenditure discussed in the 

Department of Health Report 2013, a report by the National Mental Health 

Commission (2016) reveals that many Australians with a mental illness are 

experiencing much higher rates of physical ill-health and not receiving the 

physical health care and mental health support they need. The result is a 

substantial cost impact on these individuals and on the national economy. 

 

Costing standards by which to compare international collaboration comparisons 

are not available due to there being no reliable international benchmarks by 

which to assess Australia’s investment in mental health (Australian 

Government, Department of Health Report 2013). 
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2.27 Conclusion 

This literature review has established that initially the aims of 

deinstitutionalisation were to treat the mentally ill in the community thus 

reducing human rights violations and, in turn, mitigating the suffering of the 

patient. However, the fiscal crisis faced by many states at the time of 

deinstitutionalisation subjected the movement to cost-saving measures. What 

the literature suggests is that debates with regard to the benefits or otherwise 

of deinstitutionalisation, the connection between mental illness and violence, 

and the lack of community services continue. Other literature shows that there 

is still conjecture surrounding the continuing lack of accommodation for this 

cohort, and the lack of community mental health services. One element which 

attracts much debate in the literature reviewed, and which is a crucial to the 

release of a FP or MIPSO to the community for treatment or to live is the 

inaccuracy of risk assessments made by psychiatrists. The follow-on effect of an 

incorrect prediction of whether the person being released poses a risk for future 

harm while in the community may result in a further involvement with the 

police, and hence another involvement with the criminal justice system. This is 

not to suggest that all crimes perpetrated by MIPSOs are serious, and it will be 

evident in later discussion in this thesis that there are instances where it is being 

recognised that these persons need to be diverted from imprisonment and 

dealt with by the mental health system. However, the literature suggests that 

this will be of little benefit to both the person and the community if more 

stringent forms of monitoring are not employed to counter non-adherence to 

medication and substance abuse which are labelled by many researchers as the 

predictors of violence in this cohort. When consideration is given to the above 

mentioned method of drive bys used by some case managers, the validity of 

such a method being heralded as supervision must be questioned, especially in 

its ability to curb recidivism. 

The literature tends to draw attention to the issue of higher costs being 

involved with hospitalisation, imprisonment and recidivism with a general 

consensus that treatment in the community is more cost effective. The 
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literature also indicates that under-funding of community mental services and 

the unavailability of hospital beds means that judges in sundry criminal cases 

are faced with the problem of where to place the offenders, resulting in trans-

institutionalisation through which prisons have become de facto mental 

hospitals. A more efficient mechanism for monitoring, that is, ensuring 

medication compliance and abstinence from substance abuse, it is surmised, 

would alleviate this requirement. What is to be remembered is that eventually 

many of these FPs and/or MIPSOs will be released from the hospital or prison 

subject to the inaccuracies of predictions for future risk by psychiatrists. While 

the idea that regards treatment in the community is more cost effective 

remains, and the under-funding of mental health services continues, the 

literature suggests there will be a continuance of the problems facing the FP 

and/or MIPSO (and community) when released. Rather than episodic practices 

in supervision that deal in frameworks of weeks, or involve consultations of 

once or so a year, the recidivism rates conclusively demonstrate that there is a 

requirement for intensive monitoring in view, as the literature advises, of the 

fact that MIPSOs or FPs are potentially more dangerous. 

Failures of psychiatry are now registered as the failure of assessment, and 

prediction and management of risk individuals to minimise risk to the 

community (Rose 1998). The review of the literature has had the effect of 

identifying a gap in the literature actually describing or quantifying the regimens 

of treatment and supervision of this cohort while in the community 

(Wiederanders, Bromley & Coate 1997). The findings of Bieber et al. (1988) and 

Burns and Molodynski (2014) in their research voice the opinion that the 

current situation regarding supervision is unacceptable for a group that requires 

consistent and intensive monitoring. From the literature research on recidivism 

statistics and the lack of mental health community services, a strong association 

between the two indicates a need for change in risk management policy to one 

where the FP or MIPSO is monitored daily to ensure compliance with 

medication and to allow observation for any signs of decompensation (Lamb 

and Weinberger 1998). 
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Chapter 3  

3.1 Introduction 

In this chapter, I discuss the research theory contexts that inform my research 

and the methodology I have used to identify the range of variations possible in a 

given phenomenon (Elder 1976) in various countries. I apply an analytical 

approach as a means to identify and compare rationalisations within the 

relevant policy and programme literatures involving mentally ill persons who 

sometimes offend (MIPSOs). This allows evaluation and comparison, yet goes 

beyond merely describing data pertaining to a particular phenomenon which is 

the central feature of analytical writing, hence allowing a search for a 

meaningful pattern in that data or evidence. Through this approach, my aim is 

to discuss explanations for the similarities and differences that exist in relation 

to the processes dealing with the MIPSO’s initial contact with the criminal 

justice system, and then when released into the community. At the very least, 

through this approach a different point of view may be rendered visible and 

thus make others also aware of that view. Hence, the principal aim of my 

research is not to explicitly test or critique theory, but rather to explain and 

argue how the conceptual framework I have adopted is relevant and 

appropriate to my research. 

3.2 Research contexts: Theoretical and conceptual 
perspectives that inform my research 

One of the purposes of this section is to discuss the theoretical and conceptual 

frameworks which will be employed by this study. The final model will be 

developed and presented in Chapter four following preliminary analysis of data. 

Both the theorectical and conceptual frameworks will be based on findings 

presented in the literature reviewed earlier. 

A theoretical framework specifies which key variables influence a phenomenon 

of interest, for example in relation to my study, supervision of the MIPSO (and 

where applicable forensic patients) and recividism. Oftentimes the variables 
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point the researcher in a direction of analysis concentrating on how those key 

variables might differ in varied populations. In the case of the classifications 

‘mentally ill’ and ‘violence’, one variable could be whether the person who 

suffers from a particular mental illness (e.g. schizophrenia4) has been regarded 

by research to have a higher prospenity for violence. Hence, what things are to 

be measured and explored are guided as though by a map based on the 

theoretical framework. The conceptual framework on the other hand, seeks to 

discover how those variables connect with each other. This is achieved through 

a synthesis of literature which seeks to explain a particular phenomenon by 

allowing the relationship of risk and protective factors to be put forward. 

Various reasons, for example humanitarian causes, have been put forward as 

the reason deinstitutionalisation occurred. For others the development of 

psychotropic drugs acted as the main constituent. However, LaJeunesse (2002) 

Scull (1977), Whitaker (2002), and likewise a study by Gronfein (1985) all 

maintained that while the drugs alone did not contribute significantly to the 

closure of the asylums, they did speed up the deinstitutionalisation policy in the 

latter half of the 20th century. 

The mental health literature embraces the rationale that deinstitutionalisation, 

together with a fragmented mental health system, are the reasons that some 

patients have come into contact with the criminal justice system. Usually this is 

through the MIPSO coming into contact with the police whose work is 24/7. 

What has been revealed in Australia and overseas is that it is the police officer 

who assumes a disportionate share of managing the mentally ill in the 

community due to the inadequacies of deinstitutionalisation (Chappell 2012). 

Due to the high levels of visibility in relation to homeless mentally ill persons, 

many cities prefer to take aggressive policing approaches that may contribute to 

the overrepresentation of mentally ill persons in prisons. More recently, in the 

                                                      
4 In a long-term study of schizophrenic patients, substance abuse increased conviction rates for 
violent crimes 16-fold among the schizophrenic group. However, conjecture surrounds such 
claims (Walsh, Buchanan & Fahy 2002). 
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aftermath of deinstitutionalisation, prisons have supplanted public psychiatric 

hospitals as institutions of social control of the mentally ill (Liska, Markowitz, 

Bridges-Whaley, & Bellair, 1999). Subsequently, it is police officers who are now 

the most likely to attempt to refer the person into mental health treatment 

(Engel & Silver, 2001; Lamb, Weinberger, & DeCuir 2002). Engel and Silver 

(2001) claim that while there are large numbers of FPs and MIPSOs in prisons, 

the reason is not so much discrimination on the part of the police, but more 

likely the arrest-generating behaviour of the person. Through their study, they 

presented other previously ignored factors for arrest such as whether the 

person is under the influence of drugs or alcohol, are non-compliant with 

instructions, fights with the police officers or has in fact committed a serious 

offence. Although dealing with mentally ill persons has traditionally been a part 

of police work (Bittner 1967), during the post-deinstitutionalisation period 

greatly expanded and complicated interactions by police have occurred with 

this cohort. 

Some authors state that this is not fully acceptable as some mentally ill persons 

do not enter the system (Kennedy 2003; Taxman & Marlowe 2006; Andrews & 

Bonta 2003). Irrespective of these views it is possible, with hindsight, to realise 

that a primary problem of deinstitutionalisation was, and often continues to be, 

that the issue of finding resources was overlooked by the mental health policy-

makers. This lack of ‘resources’ was more than likely due to the ideology of neo-

liberalism which was regarded as the vehicle by which to reduce the exorbitant 

costs of running the asylums as well as to reduce state intervention (Kingfisher 

2002; Peck & Tickell 2002). Teich (2016) maintains that today most experts view 

deinstitutionalisation as a policy failure. Others record this ‘failure’ as being 

mainly due to a lack in mental health funding, programs, supervision, and 

support services (Rosenberg, Hickie & Mendoza 2009; Wylie & Wilson 1990). In 

addition, Teich (2016) proposes, the mental health system does not meet the 

needs of MIPSOs who, in many cases, have entered the mental health system 

post-deinstitutionalisation and hence have never been incarcerated in an 

asylum. What this states is that the ‘failure’ of deinstitutionalisation cannot be 
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lauded as the reason they have committed crimes and also identifies the 

ongoing problems of dealing with MIPSOs being treated, or actually living in the 

community without recourse to support services or sufficient monitoring 

practices. 

Media coverage of high-profile homicides committed by FPs and (sometimes) 

MIPSOs (who then become a FP) has subscribed to the notion that all mentally 

ill persons are dangerous. What is confusing to the community is the application 

of law in those cases where a FP or MIPSOs commits an indictable crime. Due to 

their mental disorder, they are usually found ‘not guilty by reason of insanity’, 

and sent by the courts to a hospital for treatment which may see the offender 

released back into the community under a community treatment order after a 

relatively short time. A condition of treatment orders is the stipulation that they 

accept psychiatric treatment, and follow a plan for recovery. Naturally, this is a 

topical area for the community as for the most part members of the public 

expect these persons to be under a workable surveillance mechanism in order 

to prevent any potential for harm through their non-adherence to medication 

and continued usage of other substances. However, the element of risk to 

which a community is subjected is determined by expert knowledge produced 

within medicine and psychiatry to establish the boundary of risk from the 

mentally ill person. In this way, risk is regarded as a ‘calculative rationality’ 

rather than a material entity (Castel 1991; Dean 1999). Concerns about risk do 

not derive from the quality of the risk, but rather from how liberal societies are 

governed (Dean 1999), illustrating the dynamic that drives the theory. 

In order to prevent criminal recidivism among persons with severe mental 

illness, interventions that seek to target risk factors are necessary. For example, 

if a FP or MIPSO has an attitude towards adhering to medication as well as 

recidivism risk variables such as substance abuse and lack of supervision, this 

represents the individual’s risk variable. On the other hand, if there is a lack of 

necessary treatment facilities and support services, and clinical variables, the 

individual is subjected to service-system risk variables. As a result, while some 
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mentally ill persons are arrested for minor crimes, unfortunately a sub-set of 

the mentally ill commit violent acts such as rape and murder (Walsh, Buchanan 

& Fahy 2002; Schwartz, Reynolds, Austin & Petersen 2003; Krakowski 2005). 

This conceptual framework maintains that intervention strategies must 

concentrate on the variables at both levels. For instance, medication adherence 

and an avoidance of substance abuse are of paramount importance in the 

reduction of aggressive actions by some MIPSOs. But there is also a necessity to 

go beyond that and stress the benefits of both the taking of medication and the 

attending of follow-up appointments at clinics. A meta-analysis conducted by 

Fazel, Gulati, Linsell, Geddes and Grann (2009) wherein the results of 20 

different studies that included more than 18,000 mentally ill persons were 

individually compared (although varying with respect to study design), they 

found that co-morbid substance misuse particularly had a huge impact on the 

risk of violent harm from MIPSOs. 

With the number of MIPSOs who have been diverted from prison, and the even 

larger number of mentally ill prisoners currently confined within the prisons 

who may eventually be released to the community under supervision, there is 

an obvious necessity for forms of monitoring that curtail the practices of non-

adherence to medication and engaging in substance abuse to ensure a 

diminishing of recidivism. Such action, it is surmised, would impact positively on 

public safety. 

Cordner (2006) is emphatic that non-adherence to medication and the abuse of 

drugs and alcohol occurs due to the lack of monitoring and supervision by case 

managers because of an overtaxed community-based mental health system. To 

highlight this opinion, case notes have been incorporated within later chapters 

of this thesis to illustrate what can result from a mental health system subject 

to liberal policy-making wherein individuals are assumed to be rational actors 

where they clearly are not. 
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3.3 Foucault’s concept of discourse analysis 

Based on the theories of Foucault (1972), discourse analysis embracing power 

relationships in society can be conveyed through language and practices. In 

other words, Foucault envisaged discourse as social structure and discursive 

practice as social practice. Foucault saw the constitutive and disciplinary 

properties of discursive practices through a theory based within socio-political 

relations of power. Thus, discourses may be regarded as linguistic and material 

practices that ‘systematically form the object of which they speak’ (Foucault 

1972, p. 49). In modern liberal societies agent are subjectified, that is, they may 

be rational beings but in specific ways leading to the order of things being 

grasped and articulated in particular ways. Thus, it is entirely possible that social 

agents and realities are shaped to a large extent through subjectification to 

various techniques of governmentality and/or domination. The forms that these 

techniques take are those of discourses. Discourse is seen by Foucault 

‘… sometimes as the general domain of all statements, sometimes as a 

regulated practice that accounts for a certain number of statements…’ (Foucault 

1972, p. 80) Hence, self-regularity and self-government through usage of 

statements privileging the psychiatric notion, expressly brings into existence the 

concept that mental illnesses result in persons who are unpredictable and 

dangerous becoming recognisable (Butler 1997). While discourse may articulate 

this understanding of the object, it never-the-less also provides the knowledges 

and practices by which the object is to be disciplined (Foucault 1972). Included 

in these discourses are modes of rationality that circulate among, take hold of, 

penetrate, are resisted by, and are reproduced by, subjectivities as a 

consequence of being embedded and active within power relations. 

More than likely, the development of the discourse of mental illness and the 

mentally ill derived from the so-called notion of lunacy or insanity when the 

mentally ill were inmates of the asylums. Through such dividing practices, the 

mentally ill were ‘placed in a field of exteriority’ (Foucault 1972, p. 50) which 

worked to introduce the exclusionary ‘practices that derive from them’ 

(Foucault 1972, p. 139). By being put into asylums, the state effectively 
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regulated the segregation of the mentally ill. Seen in this light, power initiates, 

creates, and sustains objects of discourse (Sidhu 2003). By power and discourse 

practices we come to ‘see’ the notion of mental illness and the mentally ill 

person is constructed as an object to be feared and shunned. Embedded within 

this discourse of mental illness are wider social and political implications which 

remain both a pejorative and discriminative discourse to this day. 

3.4 Foucault on governmentality, neo-liberalism and 
power 

Foucault’s (2007) notion of governmentality was developed in his courses and 

studies of governmentality at the Collège de France; however, I refer to his 

work, not as a distinct undertaking in itself, but only to illuminate the broader 

source and context of the Flyvbjergian thesis with respect to the rationality of 

power. For that reason, I refer to aspects of Foucault’s work as a prelude to 

discussing Flyvbjerg’s modification of Foucault’s concept of power. One of the 

difficulties in understanding Foucault’s notion of power results from its being 

developed over a period of time. Foucault eventually came to see it as an 

ambiguous term, and used the term ‘government’ instead. A claim by Foucault 

is that ‘… points of resistance are present everywhere in the power network’ 

(1990, pp. 95–96) and this concept is applied to later discussion in relation to 

MIPSOs’ non-compliance with medication. 

Foucault (1990) maintained that governmentality could be defined as a 

technique of exercising a specific and complex form of power in the interest of 

directing the conduct of others towards specified ends. 

Other authors maintain that the strength of governmentality analyses lies in its 

ability to focus on key conceptual elements, especially through highlighting ‘the 

actual rationalities and techniques through which the contemporary liberal 

government of the state is accomplished’ (Dean 2002, p. 132). 

As a term, governmentality was thought by some commentators to have 

originated from the ‘… linking of governing (gouverner) and modes of thought 
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(mentalité)’ (Lemke 2001, pp. 190-207). Others ascribe its meaning from the 

French word gouvernemantal meaning concerning government (Sennellart 

2004). However, Burchell (1991, p. 1) states that in his lectures Foucault actually 

defined governmentality as governmental rationality. In view of my intention to 

investigate the rationalities and practices of government in an area where it 

appears there is little that is rational about policy in neo-liberal societies 

regarding supervision of MIPSOs in the community, I hold that this term is more 

closely connected to my later discussion on Flyvbjerg’s thesis regarding the 

rationality of power, and hence is preferred by me. 

3.4.1 Govermentality 

Often used by Foucault and other scholars, the concept of governmentality is 

used to refer to neo-liberal governmentality. For Foucault, (neo) liberalism 

differed from that of the disciplinary governmental pattern which was ‘based on 

state reason principle and on the older knowledge and ordering techniques 

embodied in the police sciences (Polizeiwissenschaften) and the state sciences 

(Staatswissenschaften)’ (Foucault 2007a, p. 291). In this case, governmentality is 

based on the predominance of market mechanisms leading to a distancing of 

the state from its former actions. Power is de-centred with the intention of 

members playing an active role in their own self-government that is, regulating 

themselves from inside. Knowledge arises in a particular form of 

governmentaltiy which, in the area of neo-liberal governmentality, sees the 

knowledge produced for the construction of auto-regulating or auto-correcting 

selves. According to this logic, mentalities of government to govern go beyond 

simply exercising authority. Here, it is proposed, government can effectively 

achieve its desired ends through contemporary public policy which will allow a 

match between the outcomes and intentions of that policy (Dean 2010). The 

implication being that it is possible to reform human beings, to form or shape 

them or their attributes in some way. Foucault (2007a) saw liberalism and neo-

liberalism as practices with special ways of rationalising governance. Kooiman 

(2003) regards governing and governance as connected concepts. Whereas 

governing is a concept in which public as well as private actors participate with 
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the aim of solving societal problems, governance represents ‘the totality of 

theoretical conceptions on governing’ (Kooiman 2003, p. 4). Rose (1999, p. 15) 

furthered the categories as a umbrella concept referring to any ‘strategy, tactic, 

process, procedure or programme for controlling, regulating, shaping, 

mastering or exercising authority over others in a nation, organization or 

locality’. The most concise definition of governmentality that Foucault ever 

produced, states that governmentality is the conduct of conducts (conduite de 

conduits) (Cotoi 2011, p. 111). Rose (1999) regards governmentality analysis 

vastly different from governance which he posits is ‘a special stratum of 

discourse (discussed above) and practices of knowledge and power’ (p. 19). The 

same author claims that governmentality is about the emergence of specific 

regimes of truth, exploring the ways in which various modalities of speaking the 

truth are formed, authorised truth speaking persons designated, and areas in 

which, about whom and from where, statements, discourses and practices 

rooted in truth are generated (Rose cited in Cotoi 2011). Rose (1999, p. 20) 

maintains that the starting point consists of a basic set of questions: 

• How is it possible to utter true statements about persons, their 
behaviour, and ways of intervening on these? 

• How were the truths put into practice and by whom, through which 
conflicts, alliances, blackmails, violence, seductions and 
subordinations, as alternative to what other? 

In terms of governmentality, Foucault saw his approach as a ‘… way of analysing 

those regimes of practices that try to direct, with a certain degree of 

deliberation, the conduct or others and oneself’ (Dean 1999, p. 40). Foucault 

sees disciplinary power as part of the rationalities of government; two others 

being ‘pastoral power’ and ‘liberalism’ (Hindess 1996, p. 98). Departing from 

this discussion briefly, and in view of this thesis’s exploration in later chapters of 

legislation pertaining to MIPSOs, it should be noted that Sawicki (1994) 

maintains that the distinction between disciplinary power and judiciary power 

should be viewed in the light that in the judiciary model, power is possessed, it 

flows and it is repressive; in the disciplinary model it is exercised, it comes from 

the bottom up and it is productive. However, coercible laws must prove 
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themselves legitimate, but the facticity of lawmaking differs from that of law 

enforcement insofar as the permission for legal coercion goes back to the 

expectation of legitimacy connected with the decisions of the legislator, which 

are both contingent and reversible. ‘The positivity of law is bound up with the 

premise that democratic processes of law making justify the presumption that 

enacted norms are rationally acceptable,’ (Habermas 1996, p. 33). 

3.4.2 Law and Governmentality 

Commentators such as Victor Tadros (1998) deem that the position of the law in 

reference to Foucault’s studies becomes an open question. Tadros takes up this 

issue and argues that in Foucault’s account the law operates in a variety of 

forms within a cluster of different relationships of power. This permits the law 

to take effect through governmental decisions that adjust ‘the operations and 

arrangements of the disciplinary mechanisms’ (Tadros 1998, p. 79). Law then, 

operates as a field in the disclipinary network through techniques of governance 

best understood as a disclipinary phenomena created through the 

psychiatrisation of the modern criminal law (p. 81). Through disclipinary 

necessity this can result in extreme sentences being applied to those who 

commit a series of nuisance ‘crimes’. The example discussed above that would 

justify this claim is the imprisonment of MIPSOs for summary offences. Thus, 

the intervention and regulatory aspect of law in modern times tends to 

intervene in the social construction and government of today’s subject (Tadros 

1998, p. 93). In Foucault’s view once the subject becomes disciplined, (in 

Foucault’s terms docile) that is the only occasion on which the person can 

escape corrective institutions such as the prison or mental facility (p. 95). With 

respect to the criminal law, no longer is there a requirement to only take into 

account the nature of the crime, but there is now a necessity to take into 

account all of the information provided. Hence the criminal law is widened to 

incorporate the life of the individual. By enacting a proliferation of legislation 

that sought to codify minor crimes and the mental health acts of the 

nineteenth, twentieth and twenty-first centuries, ‘governmentality has directed 

and adjusted relations established in the disciplinary network’ (Tadros 1998, 
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p. 100). Hence, pre-established norms and rules of society are formally codified 

which, in turn, provide clear guidelines as to acceptable conduct for individuals. 

Returning to Foucault’s view of ‘disciplinary power’, ‘pastoral power’ and 

‘liberalism’, Hindess (1996, pp. 112–125) defines pastoral power as being that 

concerned with the welfare of its subjects, while liberalism refers to the 

exercise of power that takes place ‘through the behaviour of free people’. 

A major shift in the focus of studies of governmentality was from the Keynesian 

welfare state toward the rise of neo-liberal projects and so-called free market 

policies in Western democracies. Part of this new form of government entails a 

transfer of the operations of government to non-state actors. Thus, these 

changes represent not a decline of state sovereignty, but a promotion of 

techniques by government that foster and enforce individual responsibility, 

privatised risk management, empowerment techniques, and the play of market 

forces and entrepreneurial models in a variety of social domains (Rose & Miller 

1992; O’Malley 1996; Rose 1996; Cruickshank 1999; Henman 2004). The 

resulting discourses, narratives and regimes of representation are regarded as 

performative practices dependant on systems of knowledge and truths that 

constitute the object of its activity. Central to this perspective is the role of 

experts and their expertise. 

Foucault took his analysis of neo-liberal reason (which he later developed in The 

Birth of Biopolitics) to the point where he was combining the microphysics of 

power with the macro-political question of the state. This notion moves the 

focus away from a state-centred form of government to historical modalities of 

governing (Larner & Walters 2004). Though his lectures developed partly 

through a genealogical analysis of the emergence of classical political economy 

towards the end of the 18th century, and its role in the reconstitution of the 

rationality underlying government action, Foucault records the steps whereby 

Ordo-liberals in Germany, and later neo-liberalism in the US, and in the UK and 

France shifted from the key aspects of the discourse of liberalism. Foucault 

regarded this shift as the implementation of competition rather than 

laissez-faire. Laissez-faire represented for the early neo-liberals and German 
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Ordo-liberals of the Freiburg School an approach that led to monopolies. This, in 

turn, eliminated competition thus disrupting the price mechanisms as theorised 

by classical political economy. Working through the development of quasi-

markets, neo-liberal forms of governmentality reflect the entrepreneurial values 

of government with the result neo-liberalism, according to Foucault, does not 

represent the end but a transformation of politics that restructures the power 

relations in society. In effect, governments empower certain levels of various 

social agents by removing control out of the bureaucracy into the community, 

thus situating human activity within an economic calculus. Hence, for early neo-

liberals, the state is limited to establishing the framework but within the 

rationality of the market, thereby focussing attention on social policy. In 

response to this, Foucault (2008, p. 144) remarks that ‘there is only one true 

and fundamental social policy: economic growth’. 

While his perspective of neo-liberal governmentality has been applied to a wide 

range of case studies involving social and behavioural sciences including political 

science, public administration and the human services, Foucault’s studies 

incorporating power has led various commentators to maintain that it is 

pointless to seek a coherent general theory of power from Foucault since he 

explicitly refrains from offering one (Driver 1985; Philo 1992; McHoul & Grace 

1993; Ransom 1997). Foucault (1996, pp. 360–361) states quite categorically, 

‘when I examine relationships of power, I create no theory of power. I examine 

how relationships of power interact.’ This interaction is his development of the 

concept of governmentality which provides a new understanding of power as 

one that is not only to be considered in terms of the top-down power of the 

state but also as a form of social control in disciplinary institutions. Other 

commentators have extended Foucault’s writings beyond their accepted 

meanings. One such person is Flyvbjerg (1998) who through modification of 

Foucault’s power analytics convincingly grounded the theory that power has its 

own rationality, and it is the veracity of this approach that has been adopted by 

me to guide my research project. 
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3.5 The Flyvbjergian theory 

In the area of policy-making concerning MIPSOs, it could be interpreted from 

Flyvbjerg (1998a) that particular concepts of reality lead to particular modes of 

policy-making and implementation. To Flyvbjerg, rather than discovering what 

reality really is, power concerns itself with defining reality. He cites this as ‘the 

single most important characteristic of the rationality of power due to the 

strategies and tactics employed by power with regard to rationality’ 

(pp. 318-327). In other words, according to Flyvbjerg, what counts as rationality 

and knowledge is defined by power which, in turn, counts as reality. For 

Flyvberg, this freedom to define reality is one of the privileges of power and 

hence an integral part of rationality. Freedom in this respect is greatest in those 

instances where the power is greater leading to a lesser need for power to 

understand how reality actually is. Flyvbjerg concludes that the power of 

rationality is weak owing to the emergence of the power of rationality only in 

the absence of confrontation, and, furthermore, naked power makes rationality 

appear fragile. Further, Flyvbjerg contends that rationality, knowledge, and 

truth are closely associated. In this regard, Foucault says that ‘the problem of 

truth is the most general of political problems’ (Flyvbjerg 1998a, pp. 318–327). 

Foucault adds that ‘no power can avoid the obligation to respect this task [of 

speaking the truth] in all its complexity, unless it imposes silence and servitude’. 

For Flyvbjerg (1998a) ‘herein lies the power of rationality’ (pp. 318–327). 

However, built as it is on Foucault’s work, the Flyvbjergian methodology is 

based on the idea that power constructs its own rationality; and that, when a 

power exercise is involved, the power of rationality per se yields to the 

rationality of power. This is a fundamental idea in the Flyvbjergian thesis, 

without which his conceptual and methodological approach would be 

meaningless. Instead, through this approach, Flyvbjerg (1998a, p. 227) was able 

to offer the premise that ‘policy-making and implementation are constantly 

shaped and affected by a mode of rationality that … is context-dependent, the 

context often being power’ (Flyvbjerg 1998a, p. 227). 
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3.6 Reclaiming a sociological voice in mental health law 

An investigation into the rationality of power provides a mechanism through 

which to discover whether the exercise of power is confined to systems of 

knowledge and practices. More likely, in contemporary mental health policy-

making and implementation, irrespective of what is rational or not, the 

employed rationale is rendered legitimate in this field. The importance of this 

view is that in some cases rationale is not, as Dean (1999, p. 11) points out, a 

‘… form of thinking which strives to be relatively clear, systematic and explicit 

about … how things are or how they ought to be’. Thus the rationale applied to 

the directing of conduct can have dire consequences such as affecting crime 

rates, recidivism rates (in turn, law courts); victims of crime committed by FPs 

or MIPSOs; and police officer dealings with members of that cohort who have 

been granted leave or permitted to live in the community. The suggestion that 

power develops its own rationality is rendered visible as reflected in the post-

deinstitutionalisation period and this aspect is discussed in the following 

chapter. Dean’s (2010) approach underlines the disjuncture between the 

rationality of a program and the strategic intentionality of the regimes of 

practices. For Dean, what gives studies of governmentality their critical 

purchase is that programs do not necessarily have the desired effects, and that 

government attempts regarding the conduct of conduct is a utopian activity 

that frequently results in failure. Flyvbjerg (1998a) views this approach by Dean 

in a similar light maintaining that governments are wrong if they think by 

believing in a project hard enough, rationality will emerge victorious. 

Questioning the theoretical instruments developed by thinkers such as Plato, 

Kant and Habermas to justify the traditions of the enlightenment, Flyvbjerg, like 

Nietzche and Foucault before him, maintains that those instruments fail to 

provide an understanding of how power actually operates (Flyvbjerg 1998a, 

p. 3). Whilst he does not dismiss the ideals of the enlightenment (for example, 

freedom, truth, justice) he is, however, dismissive of the Baconian proposal that 

‘the more enlightenment-the more rationality’ stating: 
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The problem lies with the normativism of many modernists and, indeed, with 
the project of modernity itself. Much of modern politics, administrators and 
planning-and many theories about these phenomena-emphasize the ideals of 
modernity but do not examine modernity as it is actually experienced. 
Modernity’s elevation of rationality as an ideal seems to result in, or at least to 
coexist with, an ignorance of the real rationalities at work in everyday politics, 
administration and planning (Flyvbjerg 1998a, p. 2) 

The important question for Flyvbjerg was his concern with the possible nature 

and role of rationality in practice. Resulting from his study was his formulation 

of ten propositions describing the relationship between rationality and power. 

These are outlined in Table 1. 

Table 1: Rationality and power: the Flyvbjergian propositions 

• Power defines reality 
• Rationality is context dependent, the context of rationality is power, and power blurs the 

dividing line between rationality and rationalisation 

• Rationalisation presented as rationality is a principal strategy in the exercise of power 
• The greater the power the less the rationality 
• Stable power relations are more typical of politics, administration and planning than 

antagonistic confrontations 

• Power relations are constantly being produced and reproduced 
• The rationality of power has deeper historical roots than the power of rationality 
• In open confrontation, rationality yields to power 
• Rationality-power relations are more characteristic of stable power relations than 

confrontations 

• The power of rationality is embedded in stable power relations rather than 
confrontations 

Flyvbjerg (1998b, pp. 225–234) 

 

Flyvbjerg champions the idea that citizens within a democracy must fight to 

maintain that democracy. He particularly holds that that fight can be with 

regard to small, everyday instances such as in the cases of governmental and 

policy-making practices, and if need be, resisting these practices; ‘If citizens do 

not engage in this fight, there will be no democracy’ (Flyvbjerg 1998a, p. 5). 

Flyvbjerg’s study illustrates that ‘… rationality is context-dependent and that the 

context of rationality is power’ (1998a, p. 2). He maintains that power tends to 

be concerned with the construction of realities, rather than with establishing 

what reality ‘actually’ is: ‘[d]efining reality by defining rationality is a principal 
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means by which power exerts itself’ (Flyvbjerg 1998a, p. 227). As such, Flyvbjerg 

further theorises that rationalisation as a principal technology used by power in 

modernity tends to subvert democratic processes. His conclusion is that power 

develops a rationality of its own to suit each situation, resulting in the 

rationality of power as being quite often rationalisation presented as rationality. 

This notion is explored further in later chapters. 

The relevancy of both Foucault and Flyvbjerg’s studies is reflected in the 

extension and modification of their work by other authors who have applied 

their concepts to various areas of research. In the case of Foucault, neo-liberal 

governmentality has been applied to studies on feminism (Oksala 2013); 

education policy research (Fimyar 2008); economic rhetoric (Chaput & Hanan 

2014); lifestyle studies (Binkley 2007) and surveillance and criminal statistics 

(Deflem 1997). Likewise, Flyvbjereg’s work has been influential in research on 

topics such as planning research (Krizek, Forsyth, & Slotterback 2009); 

pro-environmental behaviour research (Hargreaves 2012); national educational 

performance (O’Neill 2013), traffic forecasts (Naess 2010) and takings cases5 

(Mohamed 2013). However, as I have previously indicated, although reference 

is made on occasion to Foucault’s work, I will employ Flyvbjerg’s particular 

concept of the rationality of power as the principle means by which to interpret 

data unearthed in my research. 

3.7 Defining usage of terms 

Before I enter into further discussion regarding the methodology chosen by me 

to research my topic, it may serve to set down my preferred application of the 

terms surveillance, monitoring, and supervision as they appear throughout this 

thesis. 

The terms surveillance, monitoring, and supervision in everyday usage tend to 

be used interchangeably. However, in the case of surveillance, I will restrict its 

                                                      
5 Takings cases are governed by the Fifth Amendment to the U.S. Constitution, which states that 
private property shall ‘not be taken for public use, without just compensation’. 
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usage to Foucault’s concept whereby he discusses the place of medicine in the 

surveillance of populations and their bodies. For Foucault, surveillance of the 

health of the population is the ongoing, systematic use of data collected 

routinely in order to guide public health action. Surveillance, in this instance, 

counts health events such as deaths from a disease or new cases of a disease 

and health services including, for example, visits to the doctor, hospital 

admissions, and surgery. In the case of monitoring, I have embraced the 

concept afforded to psychiatrists as they review the mental condition of a 

MIPSO in relation to the particular effects of pharmacologic treatments whilst 

the person is hospitalised. As an example of that monitoring, should the MIPSO 

respond positively, they, in such an instance, may be granted extended leave by 

the psychiatrist to leave the mental health service and live in the community. 

On the other hand, supervision, under my categorization, refers to the instance 

where a FP or MIPSO has been placed in the community with permission, and 

owing to the concerns for public safety, is watched carefully on a regular face to 

face basis. 

3.8 Methodology of cross-national comparative 
research 

First, I wish to make some appropriate points on the methodology that I used to 

develop the methods employed within my research topic. I reiterate some of 

the findings from my literature review to illustrate what the particular 

methodology I have chosen is required to address through an ability to 

investigate these issues from a new perspective with the possibility of finding an 

innovative solution. 

One of the issues which is of priority in this research is whether shared 

phenomena can be established as being due by the same causes. Hantrais 

(1995) claims that comparative research can serve as a tool to establish such 

findings. Through usage of the cross-national comparative methodology, 

I propose that this methodology will act as a bridge underlying my theoretical 
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framework and method thereby providing practical procedures for collecting, 

analysing and interpreting data (Lor 2011). 

My focus is on the important research and debates concerned with the problem 

of what factors have been attributed to violence perpetrated by MIPSOs once 

released to the community. From the available evidence there is the suggestion 

that the community is often a place where the mentally ill person can be 

isolated, discriminated against and neglected. It is this neglect of the mentally ill 

person’s current state of mind that is most disconcerting due to a seemingly 

inability of programs to ensure medication compliance which can often be 

coupled with the person’s lack of insight into their illness, and whether the 

person is abusing alcohol and drugs. Effective supervision, although it would 

seem warranted, receives little attention as is shown in the literature. 

Foucauldian-based critiques of this view reveal that what is often described as 

rational is more precisely the result of an application of the rationality of power. 

Despite the arguments (notably that of Habermas (1984)), that refuse to 

distrust instrumental reason, the Foucauldian insistence that the efficacy of 

power can even subjugate reason has not yet been convincingly over-turned. 

Hence I sought to apply a methodology that, while being concerned with policy, 

allowed an accounting for power, since power is ubiquitous to human life. 

The methodology employed is termed the cross-national comparative research 

methodology. Methods adopted in cross-national comparative research are 

actually no different from those used for within-nation comparisons or for other 

areas of research. A study is held to be cross-national and comparative when 

examination is being made of particular issues or phenomena in two or more 

countries. Hantrais (1995, p. 1) expands this view by stating: 

… a study is held to be cross-national and comparative, when individuals or 
teams set out to examine particular issues or phenomena in two or more 
countries with the express intention of comparing their manifestations in 
different socio-cultural settings (institutions, customs, traditions, value 
systems, lifestyles, language, thought patterns), using the same research 
instruments either to carry out secondary analysis of national data or to 
conduct new empirical work. The aim may be to seek explanations for 
similarities and differences, to generalise from them or to gain a greater 
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awareness and a deeper understanding of social reality in different national 
contexts. 

Researchers have utilised the cross-national comparative methodology to 

compare the relationship between deinstitutionalisation, citizenship and human 

rights (Hazelton 2005); distinctions between objective and perceived risk 

(Boholm 1998); crime reports in over 60 countries (Nieuwbeerta 2002), a 

nation’s crime problem (Neapolitan & Schmalleger 1997) the global impact of 

mental illness and its undertreatment (Wittchen, Kessler & Ustun 2001), and 

reinstitutionalisation in mental health care of six European countries, namely, 

England, Germany, Italy, Netherlands, Spain and Sweden (Priebe et al. 2005). 

In my study, my choice of methods, data collection and analysis approach was 

driven by a theoretical framework emphasing the connection between the 

mentally ill person who sometimes offend and supervision of that person while 

living in, or released to, the community for treatment in order to diminish the 

risk of harm from that person to a member of the community. Selected for 

inclusion in my study were five common law countries which embrace neo-

liberalism which effectively views welfare in terms of minimal assistance, and 

three civil law countries which approach social policy welfare based on class 

lines and the maintenance of a hierarchical society through conservative 

corporatism. These countries were selected to reflect a variety in geography 

and population in which community-based care is provided to persons with 

enduring and complex mental health problems. What was found was that risk 

assessments administered by psychiatrists or other doctors, usually form the 

basis of whether a forensic patient or mentally ill person who sometimes 

offends were to be released to the community. This is irrespective of the view 

that risk assessment is an unproven science. Despite deinstitutionalisation 

having occurred quite some time ago, criticisms are still levelled at the mental 

health sector due mainly to program ineffectiveness (NIMH 1989). Basically, 

those concerned wish to ensure that treatment programs permit the protection 

and enhancement of their community by not placing the public or patients at 

risk (NIHM 1991). 
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Where a group of countries have engaged in a similar undertaking (in this case 

deinstitutionalisation), the interest of the comparison may rest with studying 

the processes utilised by the respective countries to achieve their goal (Hantrais 

1999). On the other hand, the interest may be in how the countries selected 

differ from one another with reference to a particular phenomenon. An 

advantage to a researcher employing the cross-national comparative 

methodology is that this method allows the choice of whether to show 

preference for examining similarities or differences. It is particularly with regard 

to the social policy area that governments and research funding bodies have 

sought international comparisons. The objective here is whether a certain 

country or countries has/have adopted solutions for dealing with the common 

problem and whether the policy is capable of being transferred (Hantrais 2009). 

Thus, employing the methodology of a cross-national comparative study to 

investigate my thesis is confirmed by the argument that such a methodology 

‘… holds special promise for policy-oriented research’ (Thacher 2006,  

pp. 1631–1676). 

Adoption of this methodology was based on its usage ‘as a tool for developing 

classifications of social phenomena and for establishing whether shared 

phenomena can be explained by the same causes’ (Hantrais 1995, p. 1). In other 

words, the cross-national comparative methodology allows the seeking of 

explanations for the similarities and differences in dealings with the mentally ill 

offender living in the community in other countries, and ‘to gain a greater 

awareness and deeper understanding of social reality in different national 

contexts’ (Hantrais 1995, p. 1). 

The underlying goal of comparative analysis is to search for similarity and 

variance, thus leading to the revelation of unique patterns in human endeavour 

that would virtually be impossible to detect otherwise (Mills, van de Bunt & de 

Bruijn 2006). Paralleling this goal is the importance placed by policy-makers on 

the cross-national comparative study and this is due to their view that such 

studies are more authoritative than within nation research (Porter & Gamoran 
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2002). Favouring the cross-national comparative methodology also is the belief 

that utilisation of this methodology provides an ideal opportunity to set aside 

routine approaches thereby enabling engagement in critical analyses of current 

policy and practice (Blank & Burau 2004; Rothgang, Cacace, Grimmeisen & 

Wendt 2005). In keeping with the topic of this thesis, it must be said that 

acknowledgement of deviations from the normal cannot be studied unless 

normal behaviour and norms are taken into account. The point being that no 

social phenomenon can be isolated and studied without comparing it to other 

social phenomena (Oyen 1990). 

Nevertheless, there are those researchers who challenge the fundamental, 

taken for granted ‘rules’ engaged by researchers as they conduct research into 

causality, and generalise using comparative analysis (Mill, van de Bunt & Bruijn 

2006). Smelser (2003), however, discounts this view describing it simply as a 

debate between radical positivism and radical relativism with the former 

searching for identifiable facts and the latter arguing that nothing can 

essentially be compared. I have rejected such stances tending instead to agree 

with Durkheim’s claim in his work The rules of sociological methods, where he 

maintains a comparative study ‘… ceases to be purely descriptive and aspires to 

account for facts’. (1938, p. 139). One view that is deserving of recognition is 

that of Burawoy, Blum, George, Gille and Thayer (2000) when they state that 

the worth of the cross-national comparative methodology is that it explicitly 

focuses on the world rather than the village or nation. 

Richardson and Adams St Pierre (2008, p. 477) regard qualitative research as 

providing creative analytical processes and maintain this term allows for both 

writing creatively and writing to serve an analytical purpose. For this reason my 

research methods are qualitative, and thus designed to permit me to acquire 

knowledge of a topic that requires research into social problems associated with 

deviation from the norm, of crisis control through methods that yield qualitative 

data. This provides a unique insight into the patterns of the causal mechanism. 

Ragin (1987, p. 2000) regards this view as placing the researcher as one with a 

microscope who purposely chooses matters of theoretical significance with the 
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goal of exploring the web of meanings in the context of which human action 

takes place. He subscribes to the position of the researcher in this case as being 

either simply to understand that context of how those actions take place, or 

highlighting contingency and the possibility that things could be otherwise. 

Whilst such research may be used to explore and refine theoretical ideas, 

Yanow and Schwartz-Shea (2006) maintain it does not seek to test them, nor 

does it suppose that theories can be built purely inductively through an 

accumulation of empirical facts. 

Quite late in my research I found myself embroiled in interpreting data, plus 

then constructing that data in the process of the exploration of my topic. Collier 

and Elman (2008), designate this diversity of analytic tools as a ‘… qualitative 

and multi-method research methodology’ (p. 780). Their outlook on this form of 

methodology holds that an: 

… understanding of multi-methods concerns the relationship with 
interpretativism and constructivism. To simplify complex analytic traditions, 
interpretativism is the analysis of politics focused on the meanings entailed for 
the actors involved; it adopts an emic (actor-centred), rather than a etic 
(observer centred) viewpoint. The related approach of constructivism, which 
has special importance in the field of international relations, focuses on how 
the world of politics is socially constituted (or constructed) by these same 
actors. These two approaches are connected, in that the adequate analysis of 
the social construction of politics is routinely seen as calling for interpretative 
tools (p. 782). 

It was pleasing to locate this literature. Through combining this qualitative 

methodology with my cross-national comparative study, I regarded it as a 

means to enhance the rigour and utility of my research into my topic by raising 

my awareness of the socially and historically embedded nature of concepts 

surrounding mental illness. Thus, I reasoned, this would increase my 

appreciation for the need to situate analyses of mental illness within the wider 

socio-political setting. 

Existing literature has been relied on in this thesis to allow an understanding of 

the concepts of the various countries in relation to dealing with MIPSOs and the 

resulting treatment. Part of my investigation incorporated relying on a fairly 

extensive body of quantitative research from which findings were drawn to 
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bolster my qualitative research into this thesis. This literature is mainly 

concerned with understanding social phenomena as statistical trends. 

During the exploration of my topic, I examined government and non-

government literature, statistical and demographic data, legislation, policy 

reports, literature obtainable in the public domain, and academic research as 

secondary data for each country chosen for inclusion in my cross-national study. 

In order to access research articles, I used the following databases: Academic 

Research Complete, CINCH, Ebscohost, Expanded Academic ASAP, Health and 

Society (H & S), Health Collection, Health Reference Center Academic, 

Humanities International Complete, Informit, JSTOR, PsycARTICLES, Psychology 

and Behavioral Sciences Collection, PsycINFO, and Scopus. There was some 

reliance on searches conducted through Google and Google Scholar. In some 

cases, in regard to legislation, because Italy, France and Germany have not 

made available copies written in English, it was necessary to seek out academic 

research or government literature written in English to forage further into the 

legal methods of proposed dealings with MIPSOs. Answers were sought to 

questions about the decision-making structures, especially those of the courts 

and psychiatrists, and between the agents within the power structures and 

what rationalisations were used. Answers were sought to why power operates 

as it does, how the exercise of that power is rationalised, and who exercises it? 

Any research of the literature on the mentally ill was implicit in denying the 

general consensus that mentally ill persons are to be branded dangerous and 

vilified the release of this cohort to the community citing reduced recidivism 

rates as well as slightly more financial benefits to taxpayers than program costs. 

What I found unsettling was the claim by Lamb, Weinberger and Gross (1999, 

p. 908) that ‘Outpatient treatment for severely mentally ill offenders is not 

designed to make presently dangerous individuals nondangerous’. Rather, the 

criminal justice system presumes that FPs and MIPSOs placed in outpatient 

treatment will not be dangerous to others while under supervision and 

treatment in the community which, when coupled with the revelation that ‘The 

mental health system finds many resistant mentally ill persons extremely 
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difficult to treat and is reluctant or unable to serve them’ (Lamb, Weinberger & 

Gross 1999, p. 908) leads to the question of how rationalisation is formed by 

policy-makers and implementing agents when dealing with this cohort? Thus it 

can be seen that power and the rationality of power are dynamic elements, 

constantly affecting policy and programs through its ability to employ 

rationalities irrespective of whether they achieve their intended goals. Figure 1 

not only emphasises that power is the context for particular modes of 

rationality, but is also the context for those interpretations of reality that 

confirm particular approaches in policy-making and policy-implementation. 

 

Figure 1. Power as context of the relationship between rationality, notions about reality, and 
policy. 

3.9  Conclusion 

As presented in this chapter, my methodology is clearly situated in the tradition 

of Foucauldian analytics. This, in turn, recognises that all research should be 

conducted for a practical reason, and, in this instance, maintains that the 

debates about the rationality of power cannot be ignored. For Flyvbjerg, the 

relationship between power and rationality is often defined by the normative 

stress placed on the use of rational argument. He explains that one of the 

principal ways in which power exerts itself is through the activity of defining 

rationality, which is in keeping with the Foucauldian perspective (Flyvbjerg 
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1998a, p. 227). Thus, there is a need to question what critical reasoning within 

particular practices means since, in modernity, rational thought is derived from 

critical reasoning. Foucault does not reject the employment of reason instead 

he tends to focus on the conjunction that unites reason and unreason analytics 

(Racevskis 1983, p. 17). Indicative of his empirical work, Flyvbjerg argues that 

the practices that form real political rationalisations are presented as rationality 

through the achievement of power blurring the line between rationality and 

rationalisation (1998a, pp. 227–228). Although Flyvbjerg found from his case 

study that all persons rationalise to some extent, he also stipulated that 

‘… rationalisations can be challenged—both rationally and by means of other 

rationalisations’ (1998a, p. 229). 

Foucauldians have consistently argued that rationalisations are potent 

strategies when they appear to represent critical reasoning in the enlightened 

tradition despite being, in effect, modes of reasoning that are motivated by 

normative aims. Because it is characterised by normative rather than critical 

reasoning which rationalisations tend to be, it can be considered that not much 

is rational about policy in neo-liberal societies. Rationalisation would be viewed 

by Foucauldians as a strategy of power which is intended to normalise by 

working through the bodies and subjectivities of the mentally ill in order to 

achieve acceptance of norms. Illuminating the empirical reality of political and 

policy rationales as they eventuate exposes one of the major criticisms of 

governmentality, that is, the activity of governing is problematised by a lack of 

attention to specific situations (McKee 2009). Stenson (2005; 2008) proposes a 

‘realist governmentality’ approach as it provides a way forward for theoretically 

informed, empirical researchers within the critical social policy tradition thus 

allowing a translation into other policy settings where the interest is a sharing of 

the art of governing. Earlier, Stenson (1998) had maintained that by analysing 

the interchange between discourse and the real, the narrow focus on text-as-

evidence (for example, documents) could be overcome. Hence, this addresses 

the likely disconnection between mentalities of rule and governing practices 

(Stenson 1998). Li (2007, p. 1) claims that this provides a focus on the ‘inevitable 
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gap between what is attempted and what is accomplished’, and in doing so 

provides a more detailed picture of how rule operates. 

Hence, to be rational must require calculation in respect to a consistent form of 

communicative action including any other form of social or political interaction. 

Through such a calculation, one seeks to link strategic means to achieve an end 

albeit utterances or policy components. An expectation of resistance, and thus 

opposition, is implied through strategies or calculative ways thereby leading to 

an implicitly present potential exercise of power which, although it does not 

contradict Flyvbjerg’s proposal that the rationality of power is stronger than the 

power of rationality, does not overturn the conclusion that rationality cannot 

co-exist alongside power. Thus, for Flyvbjerg, it is this asymmetric relationship 

that creates ‘… a general weakness of democracy in the short-run struggle over 

specific policies and outcomes’ (1998a, p. 233). 
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Chapter 4  

4.1 Introduction 

This chapter outlines and explores the ways in which the exercise of power 

defined what was rational (or not) in the deinstitutionalisation of mentally ill 

persons from state run institutions to the community, in turn, rendering that 

rationale as being legitimate. The aim of the chapter is to question the claim of 

policy-makers that community-based care would be intrinsically more humane 

and therapeutic than that received in the asylums. However, some research 

suggests that what actually drove the deinstitutionalisation policy was a need 

for fiscal restraint. In other words, a belief that community-based care would be 

more cost-effective than hospital-based care (Bachrach 1976; Bachrach 1978; 

Thornicroft & Bebbington 1989). 

Combining elements of idealism and pragmatism reflecting concern for the well-

being of mentally ill patients, many of whom were living miserable lives inside 

state mental institutions, deinstitutionalisation resulted in unintended 

consequences. A consequence that has represented a topical area for decades is 

the shift of risk management from within the walls of the asylums to a 

community ill-prepared with infrastructure to re-assume risk management of 

this cohort in their new domain. The result of this was a new generation of 

persons suffering from severe mental illness, homelessness, and criminalisation, 

who are presenting significant challenges to service systems. What appears to 

have been overlooked at the time of deinstitutionalisation was the minority of 

chronic mentally ill persons who needed highly structured 24-hour care. That 

adequate community care was not provided for some of the most severely ill 

persons was borne out by the numbers who were peddled into prisons, living on 

the streets, or in other unacceptable situations (Lamb 1997). Prior research 

supports the claim that as a direct result of the lack of adequate community 

support, large numbers of mentally ill persons have found their way into the 

criminal justice system leading to imprisonment (Borzecki & Wormith 1985; 
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Jemelka, Trupin & Chiles 1989; Robertson, Pearson & Gibb 1996; Lamb & 

Weinberger 1998; Hafemeister & Petrila 1994; Morris 1997). 

I have discussed previously Scull’s (1984) assertion that the main reason for 

deinstitutionalisation was cost-saving. This chapter delves further into this 

particular aspect through an exploration of the work of Esping-Andersen (1989) 

which provides a more comprehensive explanation as to why the states began 

to reduce the services and benefits formerly provided through the welfare 

state. The resultant shift in economic philosophy to that of neo-liberalism is 

continued to illustrate the heavy influence this was to have on the original 

concept of deinstitutionalisation especially with regard to broken promises by 

the governments. 

I refer to the experience of deinstitutionalisation as a means to outline 

contextual factors which are important to understanding the phenomena which 

this thesis seeks to explore. Thus, this chapter undertakes to show that policies 

of dealing with MIPSOs or FPs do not simply proceed along a rational course. 

With the arrival of deinstitutionalisation, the position of the former patient was 

altered from being housed and cared for, to a category of person dependent on 

access to the largely absent community based services. By subscribing little in 

the way of devising strategies to ensure the ‘conduct of conduct’ of the 

mentally ill person once released to the community, governments, through 

fragmented services, rationalised that the community would embrace the 

assimilation of these persons despite the requirement to adopt a higher risk 

tolerance for them. What eventuated from this cutting of corners by 

governments in the name of fiscal policy, was a realisation that most authorities 

had underestimated the impact of shifting risk management from the asylums 

to the community and the impact this was to have on individuals, families, 

communities and local services (AIHW 2001; Green 2003). Hence, I will begin 

with a comparative analysis with respect to the approaches to 

deinstitutionalisation between countries and between the States and Territories 

of Australia for the purposes of exploring whether there was a common 

denominator behind each countries decision to close their mental asylums. Part 
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of that exploration is concerned with establishing the role medication played in 

fostering the belief that mentally ill persons would be free from the debilitating 

consequences of their illness thereby representing no risk of harm to others 

when released to the community. 

4.2 The welfare state 

Wealthy, developed nations throughout the world have over many decades 

deinstitutionalised mental health care from large mental hospitals to a range of 

outpatient services such as community mental health programs. Whereas 

previously states had been called upon to play an interventionist role in 

providing welfare support, that role was now experiencing a crisis as costs of 

welfare provision, especially health care, began to skyrocket, with the result 

that governments sought to shift that responsibility to the individual (Mcintyre 

1999, p. 104). 

Generally speaking, a welfare state requires the government to be involved in 

citizens’ lives at every level providing for physical, material and social needs 

rather than the people providing their own. However, Esping-Andersen (1989, 

p. 160) regarded such a definition as skirting ‘… the issue of whether social 

policies are emancipatory or not; whether they help system legitimation or not; 

whether they contradict or aid the market process …’ In his ground-breaking 

work The three worlds of welfare capitalism, Esping-Andersen (1990) suggests 

there are three essential elements of welfare state development—the nature of 

class mobilisation (especially the working class), class-political coalition 

structures, and the history legacy of regime institutionalisation (p. 29). By 

focusing on these factors, Esping-Andersen unveiled three different ideal-typical 

trajectories in the western world: Liberalism, Conservatism, and Social 

Democracy (1990, p. 26f). Through the application of a comparative research 

conducted for 18 countries, he unveiled the properties that unite or divide 

modern welfare states. 

For Esping-Andersen, the first dimension of the welfare state is its level of 

de-commodification which occurs when a service is rendered as a matter of 
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right, and when the person is capable of maintaining a livelihood without 

reliance on the market (1990, p. 21f). A definition of de-commodification lies 

within the concept of the welfare state as being one represented by welfare 

programs which guarantee income to people who are out of work for one 

reason or another. In the second instance, the welfare state is subject to social 

policies involving a kind of stratification system, whereby the services and 

benefits have a direct impact on the social solidarity, division of class, and status 

of differentiation within the society. The third element, he observes, takes the 

market and the family role in social protection into account. Hence, through his 

analysis, he determined that the countries examined fell within three ideal 

types of welfare regimes (1990, p. 26f). The liberal welfare regime represented 

by the Anglo-Saxon countries; the corporatist regime predominantly found in 

continental Europe; and the social democratic regime. 

A brief summary of Esping-Andersen’s definitions of the three essential 

elements of the welfare state development is presented below: 

1. The Liberal approach to social policy and welfare: 

Liberal states view welfare in terms of minimal assistance to allow the worker 
the opportunity to gain entry back into the market should circumstance dictate 
a temporary departure. 

2. The Conservative approach to social policy and welfare: 

Indicative of its historical beginnings the conservative approach to social policy, 
welfare, and the decommodification of labour is based upon stratification 
along class lines and the maintenance of a hierarchical society. 

3. The Social Democratic approach to social policy and welfare: 

A social democratic approach to welfare and social policy would argue that 
welfare diminishes social divisions, and would oppose means testing as criteria 
to receive assistance. Furthermore, social democratic theory advocates full 
employment and promotes equality including the provision of a safety net that 
no one should be allowed to fall through. 
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Table 2: Typology of Welfare States according to Esping-Andersen (1990) 

Regime-Type Liberal Conservative Social 
Democratic 

Attributed Countries Great Britain, US, 
Australia, Canada, 
New Zealand 

Austria, Eastern 
and Western 
Germany, Italy 
(France, Belgium) 

Sweden, 
Norway, The 
Netherlands 

Anglo-Saxon Continental 
European 

Scandinavian 

Central Regulative 
Idea 

Self-responsibility Status-Hierarchy Universalism 

Decommodification 
(Protection Against 
Market) 

Low Medium High 

Main Social 
Structuring Effect 

Exclusion Segmentation Inclusion 

Sources: Esping-Andersen 1990; Kohl 1993; Lessenich 1995 

The historical corporatist-statist6 legacy of nations such as Austria, France, 

Germany, and Italy was upgraded to cater for the new post-industrial class 

structure. Here market efficiency and commodification was never pre-eminent 

which is in direct contrast with the liberal obsession with the same factors. 

Hence, the issue of social rights was scarcely a contested issue. The state’s 

emphasis is ‘on upholding status differences’ and thus ‘perfectly ready to 

displace the market as a provider of welfare’ with the result ‘private insurance 

and occupational fringe benefits play a marginal role’ (O’Connor & Olsen 1998, 

p. 141). 

According to O’Connor and Olsen (1998) in the third category of Esping-

Andersen’s typography, the principles of universalism and de-commodification 

of social rights, were also extended to the new middle class. Although clearly 

the smallest regime-cluster, the social democrats pursued a welfare state 

promoting an equality of the highest standards thereby dispensing with any 

                                                      
6 The corporatist-statist welfare regime is characterised by strong links between State, 
corporations and the (Catholic) Church. The regime is conservative in the sense that the 
redistributative role of the State is low (Furseth, Pace, Petterson & Vilaca 2014). 
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dualism between state and market, and between working class and middle 

class. 

The replacement of exchange with competition, of liberalism with neo-

liberalism, had far-reaching effects. This is not to assume that the welfare state 

becomes redundant or absent. Rather, it is conducted along free market 

principles that regard recipients of services as clients, customers and free 

economic agents. Throughout the post-war period, welfare states had been 

seen as constituting an essential element of successful economic policy-making. 

However, as more and more costs of society were socialised (borne by 

governments as opposed to the private sector and individuals) after World War 

II, countries such as the United Kingdom and the United States of America faced 

a fiscal crisis. Thus, in the case of the monolithic mental hospitals, governments 

now had to seek means by which to counteract the rising program costs, and 

the increasing number of mentally ill persons resident in the asylums. Further 

still, many of the mental hospitals had been constructed in the nineteenth and 

early twentieth centuries and were, by 1949, not only overcrowded, but deeply 

in need of renovation, repair and expansion (Johnson 1990, pp. 91–92). By the 

early 1980s such considerations were making deinstitutionalisation attractive to 

governments. Hence, it would appear that the closure of mental hospitals and 

other institutions took place as the welfare state was under attack, causing 

many post-industrial advanced capitalist countries to seek means of cutting 

back services which incurred high unit costs such as institutional care (Mead 

1997). The question then raised was what was the alternative for Australia, New 

Zealand, Canada, The United Kingdom, the United States of America, Italy, 

Germany and France as they moved away from what Foucault labelled as the 

‘disciplinary society’ towards a new sort of social formation (Shaviro 2010). 

4.3 Neoliberalism 

In his studies on governmentality and his courses at the Collège de France on 

neo-liberal reason, Foucault showed the: 
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… ‘art of government’ as one not limited to a separation of the economy from 
the field of politics but one ‘governed by autonomous laws and a proper 
rationality: an element of “economic” government (Lemke 2001, p. 10). 

Separating state from market was the premise of liberalism, whereas 

refashioning state, society and economy according to the market principle of 

competition, (instrumentalising the institution and psychology of ownership), 

falls to neo-liberal principles (Davies 2010). In his new vision of the economic 

man, Foucault maintained that neo-liberalism represented ‘… an inversion of 

the relationships of the social to the economic’ (2008, p. 240). Neo-liberalism 

for Foucault: 

… involves, in fact, the generalization of the economic form of the market. It 
involves generalizing it throughout the social body and including the whole of 
the social system not usually conducted through or sanctioned by monetary 
exchanges (2008, p. 243). 

For the neo-liberals, ‘competition, and only competition, can ensure economic 

rationality’ (Foucault 2008, pp. 118–119). Ultimately, according to neo-liberal 

dogma, economic analysis can be applied to any and all human conduct, activity 

and behaviour whatsoever that ‘reacts to reality in a non-random way’ (2008, 

p. 269). 

Foucault’s discussion of neo-liberal governmentality centres on a 

transformation of politics encompassing a displacement from formal to informal 

techniques of government incorporating established as well as new actors such 

as Non-Government Organisations (NGOs). Welfare although originally 

introduced to prevent poverty, was now seen as actually discouraging work 

(Fenna 1998, p. 293). Whereas, on the other hand, neo-liberalism advocates 

greater marketisation, privatisation, and contracting out of social services: 

For neo-liberals, the welfare state is a threat to freedom, is ineffective and 
inefficient and is economically, politically and socially damaging. It distorts 
family responsibility, destabilises the family and creates dependency (Williams 
2000, p. 249). 

From the above, it can be appreciated how under neo-liberalism ‘an inversion of 

the relationships of the social to the economic’ (Foucault 2008, p. 240) has 

shaped mental health treatment, in direct contrast to the ideology of the 

nineteenth century, where the interest was in keeping mentally impaired 
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persons out of society [my emphasis] in the cheapest per capita way (Levine 

1981; Lewis 1988). 

In Table 3, I have presented the form of governmentality embraced by each of 

the countries listed for my comparative study. ‘Conservative corporatism’ will 

be elaborated in Table 3. 

Table 3: Typology of political economies 

 Neo-liberalism Conservative 
corporatism 

Social 
democratic 
corporatism 

Economic and 
social Policy 
organization 

Free market; 
minimalist or 
residual welfare 
state 

Status-related, 
moderately generous 
welfare state 

Universalistic 
generous 
welfare state 

Income 
differentials 

Extreme Pronounced but not 
extreme 

Relatively 
limited 

Status 
differentials 

Formally 
egalitarian 

Moderately hierarchical, 
based on traditional 
occupational rankings 

Broadly 
egalitarian 

Citizen-state 
relations 

Individualized, 
atomized; limited 
social rights 

Conditional & moderate 
social rights 

Relatively 
unconditional 
& generous 
social rights 

Social inclusivity/ 
exclusivity 

Pronounced 
tendency towards 
social exclusion, 
ghetto-formation, 
etc. 

Some exclusion in form 
of limited participation 
in civil society for some 

Very limited 
tendency 
towards social 
exclusion 

Dominant penal 
ideology 

‘Law and order’ Rehabilitation/resocializ
ation 

Rights based 
apology based 
restoration & 
rehab. 

Countries The United States 
of America England 
and Wales 
Australia New 
Zealand Canada 

Italy Germany France Sweden 
Finland 

Source: Cavadino & Dignan, 2006 

All of the above are contemporary capitalist countries with differences in the 

relationship between the State, citizen and interest groups (Cavadino & Dignan 
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2006, p. 440). Using the analysis of Esping-Andersen (1990) these can be placed 

into four sub-types: neo-liberalism, conservative corporatist, social democratic 

corporatist and oriental corporatist.7 Each, it will be seen, exhibit different 

penal tendencies which Cavadino and Dignan (2006) surmise is due to their 

differing political economies. 

This situation, they speculate, could arise from those societies whose varied 

forms of political economy are ‘inclusive’ rather than ‘exclusive’ with respect to 

their deviant individuals (p. 448). Their findings suggest that the US is the 

archetypal example of a neo-liberal society (with currently the highest number 

of prisoners in the world—2.3 million) representing a world leader in escalating 

hard forms of punishment in recent years. Other nations that feature (because 

of their introduced free-market economic policies) are the UK, Australia, New 

Zealand and Canada. Cavadino and Dignan (2006, p. 448) claim that neo-

liberalism ‘fosters the social belief that individuals are solely responsible for 

looking after themselves’. It is due to the introduction of neo-liberalism that the 

citizens of these countries are highly dependent on the market for their status 

and well-being. Also fostered is the belief that the private life and freedom of 

the individual is to remain untouched. However, Cavadino and Dignan (2006) 

maintain prior to the 1980s these countries moved towards a social democracy 

stance. Hence, they argue, these countries can not be regarded as prime 

examples of neo-libralism. The welfare state, under neo-liberalism, consists of 

means-tested welfare benefits which are minimal and residual. Hence the 

minimal, safety-net welfare state. Never-the-less, as their economies are based 

on neo-liberalism Cavadino and Dignan (2006) position these countries, with the 

US at the top, as the most punitive countries. 

In trying to answer their own question of why this relationship of neo-liberalism 

and harsh punishment exists, Cavadino and Dignan (2006) propose that neo-

liberalism is criminogenic owing to the individualism and inequality of neo-

                                                      
7 As my research does not include (for example) Japan, oriental corporatist will not be discussed 
further. 
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liberal societies as this form of economy creates higher crime rates and reduces 

social cohesion leading to the exclusion and marginalisation of many individuals. 

Those who fail in the economic market place and/or fail to abide by the law are 

excluded. In the case of failure to abide by the law, the person is imprisoned. 

Rates of crime are less where citizens have a sense of belonging through strong 

community ties thus resulting in this sense of belonging allowing for an effective 

informal social control (Ormerod 1997; Wilkinson 2005). 

Countries such as Italy, Germany and France, which embrace a conservative 

corporatist political economy, endeavour to avert the social and economic 

exclusion of persons who are unsuccessful in the market place. Rather than 

exclusionary punishment, those who run foul of the law are subjected to 

rehabilitation and resocialisation. In contrast to neo-liberalism, conservative 

corporatism permits national interest groups, such as organisations 

representing employers and workers, to be integrated with the national state 

(Cavadino & Dignan 2006). These groups are granted a degree of control on the 

condition that this control conforms to a consensual ‘nation interest’ (Cavadino 

& Dignan 2006). Citizens are offered greater protection against the vagaries of 

market forces, but, in turn, competitive corporatism expects the family to ‘take 

up’ some welfare functions that normally would be assumed by the state 

(Cavadino & Dignan 2006). 

In accordance with my theoretical framework, deinstitutionalisation was 

affected by fiscal pressures leading to rapid closures of the asylums as a cost-

cutting measure. Priority now is concerned with treatment and containment of 

those mentally ill persons who exhibit violent tendencies while in a community 

that is anxious about the possibility of risk and dangerousness from these 

persons (Carpenter 2000). However, Carpenter (2000) is not convinced that it 

was the fiscal crisis alone that played a large part in the deinstitutionalisation 

experiences of the US and the UK. Rather, he proposes, when combined with 

the neo-liberal political economy and control, it was then a downsizing of the 

relevant mental health systems in both the US and the UK eventuated. Goodwin 

(1997) regards the shift of care for the mentally ill from the asylums to the 
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community in much the same light as Scull (1977) some 20 years before. From 

his analysis, the rationality of power did not approach deinstitutionalisation as a 

product of humanitarianism or social progress but rather as a result of 

economic priorities. As such, downsized mental health systems occurred in 

welfare regimes in accordance with neo-liberal political ideology. 

Although a large amount of literature exists with respect to the era prior to 

deinstitutionalisation, an absolute plethora of research literature following the 

movement of the asylum patients to the community has been generated. 

Moving patients from long-term commitment in mental hospitals into the 

community, it was claimed, not only reflected positive humane intentions, but 

would also provide a more therapeutic environment. The process which became 

known as deinstitutionalisation, contemplated from a distance, seemed a 

benign and essentially decent government policy. Review of the literature 

shows that initially deinstitutionalisation achieved what few public policy 

initiatives have, that is, fully fledged support and unexpected success. More 

likely, however, this ‘success’ was due to what the reductions in state hospital 

placements actually represented to governments; a means by which to 

decrease the running costs of these hospitals. In the US, institutional beds went 

from 194,650 in 1967 to 48,496 in 1999 (Taylor 2001). In the UK, institutional 

beds decreased from over 51,000 in 1976 to under 4,000 in 2002 (Emerson 

2004). Australia has experienced a similar trend (Young, Ashman, Sigafoos, & 

Grevell 2001). More directly related to the topic of my research is that literature 

which claims deinstitutionalisation created a crisis by discharging these people 

from the hospitals without ensuring that they received the medication and 

rehabilitation services required for them to cope successfully in the community. 

This situation, taken through a human rights lens, deviates from the principle 

that mentally ill persons have a right to live and participate in the community in 

the least restrictive environment, and have available to them appropriate and 

accessible support services (Johnson 1998; French 2009). 

A variety of influences have been regarded as the catalyst for 

deinstitutionalisation. Mechanic (1989), Jones (1972), Jones (1993), Warner 
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(1989), Ingleby (1983) and Bigby and Fyffe (2006) all maintain that the closure 

of the asylums was owing to the previously referred to exposés of abuses, as 

well as legislative reform, fiscal motivations, together with the development of 

new psychotropic medications and emerging discourses. Never-the-less, 

whether the opening of the back doors of large state asylums so residents could 

leave, and the closing of the front doors so new residents could not come in was 

a success has been the topic of much debate. Previous mention has been made 

regarding the situation where it was envisaged the creation of Community 

Mental Health Centres, promised during the pre-deinstitutionalisation 

discussions, would provide inpatient care and emergency services on a 24 hour 

basis. What was visualised was community consultation, day care (including 

partial hospitalisation programs, halfway houses, aftercare services), a broad 

range of outpatient services, and research and education. However, these 

promises were unfulfilled and this fact has been cited as one of the reasons 

deinstitutionalisation became labelled a failure (Becker & Schulberg 1976; 

DeLeonardis & Mauri 1992; Hollingsworth 1994; Rachlin 1974; Rachlin, Pam & 

Milton 1975; Saathoff, Cortine, Jacobson, & Aldrich, 1992; Shwed 1978; Talbott, 

1992; Worley & Lowery 1988), and not forgetting the unavailability of 

accommodation thereby leading to homelessness (Dear & Wolch 1987; Grob 

1995; Isaac & Armat 1990; Johnson 1990; Sullivan 2000; Scull 1989, Aviram 

1990; Mechanic & Rochefort 1990). 

4.4 The deinstitutionalisation experience 

4.4.1 Australia 

North America and Europe began large scale deinstitutionalisation some 20 

years earlier than Australia’s similar movement (Young & Ashman 2004). 

Unlike the US, according to Brown (1985), no comprehensive account of 

deinstitutionalisation exists for Australia. Although works have been produced 

by Lewis (1988), Patrick (1987), Dax (1961), Krupinski and Stoller (1975, the 

policy of deinstitutionalisation is not the central focus. Although much quoted, 
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Dax’s (1961) study contributes little research into the withdrawal of hospital-

based services or the premise for community-based care. 

The transformation period wherein deinstitutionalisation in Australia began to 

be instigated was the early 1990s where mental health policy was altered under 

neo-liberal governance (Carney, 2008). At that time however, no formal 

statement by the Commonwealth of Australia or the governments of the 

Australian states was forthcoming to recognise the objective of 

deinstitutionalisation. As a ‘late adopter’ of deinstitutionalisation, it could be 

surmised that Australia would have benefited from the experiences of the ‘early 

adopters’. One requirement that should have become implicitly clear was the 

necessity to fund community mental health facilities, provide accommodation, 

and to establish community mental health centres to provide the care and 

monitoring of the released inmates and those yet to emerge on the scene. 

The broad strategies recommended were that the psychiatric hospitals should 

be closed, or at least diminished, and that the money obtained from the sale of 

the hospitals and the decreased costs in running these hospitals should be 

applied to more community-based treatment for persons with mental illness 

(Puckett 1993). Despite these recommendations, it appears community-based 

treatment was never funded in any meaningful way. The deinstitutionalisation 

process has been mainly criticised in Australia owing to the failure of the state 

and territorial governments to provide adequate resources for the former 

patients’ re-entry into the community (Manning 1996). One particular criticism 

is with regard to accommodation. In his National Report, some 10 years 

following the publication of the New South Wales Richmond Report, Burdekin 

(1993) observed, that ‘accommodation was, and still is, one of the main 

problems facing the mentally impaired’ and that a ‘lack of resources has 

bedevilled community-based care’. He suggests that this results in hospital 

readmissions, and represents a failure in the provision of mental health 

services. The issue of mental health funding was one that saw both the state 

and territory governments, as well as the Australian Federal Government keenly 

contesting how the bill for mental health was to be shared. Smark (2006) 
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concluded that it was clearly in the financial interests of the Australian states 

and territories to deinstitutionalise patients from the state funded mental 

asylums in order to shift state costs to federally funded benefit schemes such as 

the disability pension, unemployment benefit, and the Medicare programs. 

It is due to this lack of mental health funding that commentators have been 

prepared to link a supposed escalation in criminal behaviour and imprisonment 

among the mentally ill following deinstitutionalisation (Lamb & Bachrach 2001; 

Torrey 1997; Rosenheck, Banks, Pandiani & Hoff 2000). Likewise, also linked to 

inadequate care and support in the community in later times has been the 

witnessing of a rising rate of substance abuse among MIPSOs and, as a 

consequence, large numbers of MIPSOs are now imprisoned (Swartz & Luriqio 

1999; Butler, Andrews, Allnut, Smith, Sakashita & Basson 2006; Fazel & Danesh 

2002; Brinded, Simpson, Laidlaw, Fairley & Malcolm 2001). What is concerning 

is that research has determined that one in three persons arrested and taken 

into police custody were receiving psychiatric treatment at the time (Ogloff, 

2015). What this particularly demonstrates is if one in three were already under 

treatment, an inefficient form of supervision is being practised. 

Draine, Salzer, Culhane and Hadley (2002) do not accept that this phenomenon 

is due to deinstitutionalisation but rather to policies within the criminal justice 

system. However, this stance seems questionable. Previous discussion has 

centred on the economic shifts of the 1980s and 1990s which had as their focus 

a distinct economic rationale underlying policy adoption (Makkai, Fitzgerald & 

Doak 2000) which affected the pace and magnitude of deinstitutionalisation 

(Rosen, 2006, p. 3). Part of the rationale of power was that control of the 

former patients and more recent MIPSOs while in the community would be 

achieved by these persons adhering to the taking of medication. In other words, 

community-based pharmacological treatment would ensure the safety of the 

community (Carney 2008). What is noteworthy is Yohanna’s (2013) claim that 

not all mentally ill patients benefit in their functioning through the taking of 

medication irrespective of improvements in their symptoms. This factor, 

together with the scarce funding for mental health services since the 
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conception of deinstitutionalisation, highlights the need for appropriate mental 

health services (Bradley & Foulds 2013) otherwise without this requirement, 

monitoring of MIPSOs to ensure medication compliance (and suitability), and 

abstinence from substance abuse plus supervision to ensure diversion from 

recidivism will continue in an adhoc manner thereby creating more victims. 

 

4.4.2 United States of America 

Two waves of deinstitutionalisation have occurred in the US. As the second 

wave was confined mainly to persons with intellectual disability, it is the first 

wave in the 1950s targeting mentally ill persons that is addressed. Although 

various reasons have been given for deinstitutionalisation, one re-occurring 

theme is that the states and local governments of the US were having to absorb 

massive costs to maintain and run the large mental hospitals (Stroman 2003). 

The individual states, understandably, supported deinstitutionalisation due to 

the fact that it was the states which financed the maintenance of the asylums, 

and also paid the actual running costs. By embracing deinstitutionalisation, the 

states recognised that this would negate the need to expand the existing mental 

hospitals and this aspect in itself represented savings. In addition, owing to the 

conditions of the hospitals themselves—that is, the buildings were old and 

poorly maintained—the states would be required to outlay vast amounts of 

money in order to bring the standard of the hospitals to an acceptable level. 

Due to an ever-increasing demand for places in the hospitals, some states had, 

however, budgeted for large future expenditure for this purpose (Scull 1977) 

and they stood to avoid this outlay should deinstitutionalisation occur. Another 

incentive for the states to deinstitutionalise was that by transferring their 

patients from the state-funded mental hospitals to privately owned, less 

expensive nursing homes, the former patients, because they were now not in a 

mental hospital, could claim federal pensions. Smark (2006) asserts that 

deinstitutionalisation presented tremendous advantages to the states through 

the provision of some basic medical care for low wage persons with illnesses via 

Medicaid, and the provision of federally funded Social Security disability 
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benefits. Through her research, Smark (2006) established that both these 

systems exclude mentally ill persons for as long as they remain resident in a 

mental hospital. 

The research by Scull (1977, p. 138) regarded the move to the forty-hour week 

for staff after World War II, and the unionisation of state employees which 

almost doubled wage costs in the mental institutions, as other factors that 

resulted in further additional cost to run the asylums. In his determination of 

whether the dominant motivations of deinstitutionalisation were humanitarian 

or financial, Scull proposed the following test: 

If the programs for decarcerating (deinstitutionalising) the mentally ill was to 
live up to rhetorical claims about its being undertaken for the ex-patients’ 
welfare, these aftercare facilities would have had to be extensively present; but 
this would have been extremely costly, and if the program was to realise 
financial savings they had to be substantially absent. They are absent. (Scull 
1984, p. 142). 

Thornicroft and Bebbington (1989) also viewed the economy as ‘[when] … 

linked with the appropriate social welfare policy of the state, [as one] playing 

the major role in the effective deinstitutionalisation and rehabilitation of the 

chronically mentally ill in the community’. 

In 1963 President John Kennedy introduced the community mental health 

movement (Kenig 1986) through the enactment of the Community Mental 

Health Act which led to the initial building of community mental health centres 

(Dixon & Goldman 2003). However, many were not built by following ruling 

parties. 

The US, despite leading the world in innovation and spending, has only 

managed to provide a variable quality of community-based care. One lesson 

that has been learnt in the US is that community-based care for seriously 

affected mentally ill persons is expensive (Drake & Latimer 2012). This view 

appears to support Pattison and Armitage’s (1986) previously mentioned claim 

made 26 years earlier that ‘care is generally more costly than control’ (p. 139). 

Slashing taxes and curbing government spending came into being in the 1980s 

under President Reagan as a means to create a social, legal, and political 
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environment conducive to business and the market place (Heron 2008). Never-

the-less, costs continue to play a dominate role in the delivery of community 

mental health care in the US. According to Torrey (1997) deinstitutionalisation 

helped create the mental illness crises by closing the asylums without making 

sure that the former patients received the medication and rehabilitation 

services necessary for them to live and remain in the community. In addition, 

following the closure of the public psychiatric beds, none were available for 

those persons who later became mentally ill. This situation continues up until 

the present. 

In the 2000s numerous cycles of financial cuts were made as a result of the 

financial recession. Affected most have been those persons with severe mental 

illnesses through a dramatic deterioration of community mental health care 

(New Freedom Commission on Mental Health 2003; National Alliance on Mental 

Illness 2006; Glied & Frank 2009). 

With the emphasis on consumerism through the rise of a neo-liberal market 

society, self-empowerment becomes equated with access to the mental health 

marketplace as mental health issues are best realised through business and 

market place issues: 

[it] is a rather mild-mannered term that attempts to empower patients and 
clients by equating them with customers-a term which, in the sphere of the 
marketplace, denotes people who are respected because they demand 
satisfaction or else they take their business elsewhere (Everett 2000, p. 145). 

The United States leads the world in incarceration by a substantial margin. 

Collier (2014) in her investigation found that in the US 64% of jail inmates, 54% 

of state prisoners and 45% of federal prisoners live with a mental illness not 

forgetting the co-occurrence of substance abuse for many. Hence, the US in its 

deinstitutionalisation experience, embraced neo-liberalism, released patients 

from the asylums without ensuring adequate medication, accommodation and 

community-based care facilities and adequate supervision to monitor 

medication compliance or decompensation in a MIPSO. The US, in keeping with 

other countries, saw control of MIPSOs in the community being achieved 

through the consumption of chemicals with the result social control becomes 



  132 

self-induced as MIPSOs modify themselves to adjust to the reality of a neo-

liberal world (Esposito & Perez 2014). However, non-compliance with 

medication requirements has resulted in some people going to prisons and jails 

instead (Collier 2014) through, it is surmised, a lack of monitoring and managed 

care. What is concerning, however, is Scott and Dixon’s (1997) prediction that 

with regard to mental health services, where managed care becomes more 

entrenched, a critical factor (which reverts back to the neo-liberalism ideology) 

will be the cost effectiveness of the program. Of interest is the premise that 

basing supervision on ‘cost effectiveness’ will not diminish recidivism amongst 

MIPSOs, and/or where applicable, FPs. 

4.4.3 United Kingdom 

Deinstitutionalisation saw the first large-scale closures of mental institutions in 

the UK in the second half of the 1980s. The closure of psychiatric hospitals at 

this time followed the policy measures from the 1970s wherein the focus was 

on shifting funds from the health service that was responsible for the hospitals, 

to local governments (Parker 2004). This action effectively transferred the 

responsibility for funding residential care for the mentally ill to the local 

authorities. Housing based services were recommended by the Government 

committee as the future model of care, however the rapidly increasing number 

of old people entering residential care funded by social security was a concern, 

and legislative reform was introduced to curb social security funding. A further 

innovation was the requirement that most residential services purchased by 

local authorities were to be run by the private sector or voluntary organizations 

(Bartenev 2005). However, Scull’s cross-national comparative work regarding 

the deinstitutionalisation experience in the US also touched on the UK’s 

experience in this same regard in 1984 which resulted in his test quoted above. 

This finding would suggest that the arguments were virtually identical in the 

case of both countries. Running costs for mental hospitals had soared, and even 

more alarming in the UK was that the hospitals threatened to incur massive 

costs in the future (Smark 2004). 
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Following deinstitutionalisation a series of high-profile incidents in the 

community by MIPSOs (who then earnt the title of FPs) led to the view that 

deinstitutionalisation had been inadequately implemented. From this a growing 

policy focus was levelled on persons with severe mental illness, and in turn, risk 

management, public safety and containment (Ashton 2014). With regard to 

‘containment’ prior to the 1990s, research revealed that 90% of prisoners had a 

mental illness. Due to the high cost of incarcerating the mentally ill, court 

diversion developed following the 1990s resulting in construction of specialist 

secure units in which treatment was delivered (Centre for Mental Health, 

Rethink and the Royal College of Psychiatrists 2011). The release of significant 

funds through deinstitutionalisation has occurred, but with respect to cost 

savings sought through rebalancing care from the asylums to the community, 

there has not been generated the expected savings (Knapp, Beecham, McDaid, 

Matosevic & Smith 2011). 

Gilburt, Peck, Ashton, Edwards and Naylor (2014) make a salient point when 

they claim that deinstitutionalisation should not have only been about moving 

the location of care of the mentally ill without redesigning, but also should not 

have simply involved a replication of the old services in the community. At the 

time of deinstitutionalisation in both the US and the UK, neo-liberal 

governments were in power. Through following neo-liberal ideas, the results of 

deinstitutionalisation have been much criticised (Cummins 2010). A great deal 

of that criticism has been levelled at the underfunding of facilities, 

accommodation and lack of community-based health care services which were 

poorly organised and as a result swamped by demand (Cummins 2010). This has 

meant that many with mental health problems have been in contact with the 

criminal justice system. Thus, it is surmised, that without supervisory guidelines 

that ensure medication compliance, abstinence from substance abuse and 

monitoring of those who display signs of decompensation, will continue to 

impact on victims through their index crimes and/or recidivism. 
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4.4.4 Canada 

Psychiatric deinstitutionalisation to community mental health services began in 

the 1950s in Canada (Shera, Aviram, Healy & Ramon 2002; Moran 2000; Lesage 

2000). Early assessments in the 1960s, 1970s and 1980s reported negatively on 

this period particularly on the deterioration of the mental health of those 

patients leaving institutions (Krupinski 1995). Jamer and Morrow (2007) cite 

reports by researchers claiming an ‘abysmal failure on the part of the 

[Canadian] governments to provide community-based support to people leaving 

institutions, including adequate housing and sources of income’. Other critics 

(Dear & Wolch 1987; Rose 1979) stated similar arguments in relation to the 

funding of adequate community support systems within the Canadian Mental 

Health Association (2005) maintaining that this led to former patients having 

difficulties in obtaining employment and housing. Simmons (1982), commenting 

on the Canadian deinstitutionalisation experience states that ‘it quickly became 

apparent … that transferring patients to the community had little to do with 

providing a more homelike atmosphere, or returning patients to the 

community; and had a great deal to do with saving the government money’ 

(p. 187) 

Sealy and Whitehead (2004) reporting on the lack of adequate community 

service supports, concluded that government savings resulting from the closure 

of mental institutions were not being re-allocated to community care. Their 

assessment of the situation in British Columbia (BC), for example, revealed that 

whereas in the period 1994–1995 the operating costs of BC’s psychiatric 

hospitals and units in hospitals was $CA424 million, yet during 1998–1999 this 

figure had dropped to $CA234 million. Their comparison, however, for 

expenditure on community care services between these same periods showed a 

decrease from $CA208 million to $CA200 million. This finding supports Morrow, 

Dagg and Pederson’s (2008, p. 2) view that ‘[D]einstitutionalisation [in Canada] 

was, and continues to be driven by a number of interconnected forces’, one of 

which they list as ‘cost-containment’. Henderson (2005) agrees maintaining that 

deinstitutionalisation in Canada was characterised, as in America, by the shift 



  135 

from welfare to neo-liberal forms of governance (p. 243). Not unlike other 

countries, Canada created alternate psychiatric departments in general 

hospitals, however, there was no increase in the number of beds set aside for 

mental health care (Jones & Poletti 1986). 

As early as 1939, Penrose wrote of the relationship between mental health care 

and the criminal justice system. His proposal was that there was an inverse 

relationship. While one may decrease in size, the other increases the use of 

another. Penrose’s Law, as it became known, accurately described the Canadian 

destitutionalisation experience as directly following there was an increase in 

crime. Yet in spite of this, according to Webster and Doob (2007), between 1960 

and 2005 Canada’s imprisonment rate remained stable. Brodeur (2007), while 

citing reasons for this situation was not only prepared to link traditions of multi-

culturalism and minority empowerment, but also that there is a Canadian wish 

to be different from the US. 

From this brief overview, similarities to Australia, the US and the UK are 

noticeable. For example, each country adopted neo-liberalism ideology rather 

than continue with the former welfare state means of financing the respective 

countries’ state’s and province’s asylums. The period following 

deinstitutionalisation saw an escalation of crime committed by the released 

patients due, (it is assumed) as in the case of the other countries, to a lack of 

mental health facilities, community-based care, and accommodation. 

4.4.5 Germany 

A consequence of the Nazi regime during World War II, whereby a corrupt 

mental health system assisted in the murder of 90,000 to 140,000 mentally ill 

persons living in long-term care hospitals, was that mental health care reform in 

Germany started later than other industrialized countries (Dörner 1986; 

Faulstich 1990; Finzen 1996), as it left large mental hospitals in rural areas with 

fewer patients. Thus, after World War II, Germany’s psychiatric hospitals and 

mental asylums were not as overcrowded as those in the United Kingdom and 

the United States of America (Salize, Rössler & Becker 2007). The Nazi atrocity 
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enabled, for example, mentally ill patients to be reallocated to former 

tuberculosis rehabilitation hospitals in the Black Forest area. With the 

availability of such accommodation albeit mostly large, old-fashioned 

institutions in remote areas (Rössler, Salize & Riecher-Rössler 1996), real 

interest in psychiatric care in Germany did not eventuate until the late 1960s. 

An Expert Commission to investigate the status of national psychiatric care was 

instigated in 1971 by the German Government. Included in this analysis were 

both the living and treatment conditions of the mentally ill patients. What was 

discovered was that no real consideration had been implemented to address 

the problems of patients with psychiatric disorders (Rössler, Salize & Riecher-

Rössler 1996). In addition, the report commented on the terrible conditions 

under which persons were cared for in the institutions (Rohrmann & Schädler 

2007). The later reunification of East and West Germany in 1990 was to have an 

effect on the implementation of community mental health services. In 

Germany, there is a clear delineation between ambulatory (provided in the 

patient’s home or in small living communities) and in-patient (hospital or 

institution) aid. Whilst in 1984 it was a legal requirement that ambulatory aid be 

preferred to in-patient aid, this ruling appears to have been disregarded shortly 

thereafter as in-patient services were expanded (Rohrmann & Schädler 2007). 

In 1996 the priority given to ambulatory aid was cut back. In this manner, the 

promotion of ambulatory aid is prioritized presently from the perspective of the 

social insurance agencies8 by means of cost reduction measures. Unlike many 

Western countries which adopted the neo-liberalism ideology at the time of 

deinstitutionalisation, psychiatric asylums in Germany were downsized, 

equipped for acute treatment, but not closed. Additional services were 

implemented through in-patient units being established in general district 

hospitals. With respect to long term care, this aspect was transferred to other 

services including residential. 

                                                      
8 Introduced in the 1880s this system has been developed and expanded since that time. 
Coverage is granted irrespective of the person’s employment status and through the plan 
patients receive benefits in the case of illness or need for nursing care. 



  137 

Still, Von Cranach (2000) described the deinstitutionalisation movement as 

incomplete as the mentally ill were living in institutionalised homes with little 

access to the community. Also in 2000, Richter and Nollau reported on the lack 

of community mental health teams, community psychiatric nurses, a shortage 

of social work back-up, as well as understaffed residential and nursing homes. In 

2004 some four years later, Kunze, Becker and Priebe also commented on the 

continuing lack of community mental health teams. However, earlier 

researchers (Bachrach 1997, and Munk- Jørgenson 1999), when comparing the 

German system of community mental health to that of the UK held that 

Germany outlayed more finances with the result there are better resourced 

services in Germany. Bachrach (1997) and Munk-Jørgenson (1999) both make 

the claim that Germany avoided some of the problems of deinstitutionalisation 

described in other countries possibly through this preparedness to expend 

funds. 

In discussion with respect to Esping-Andersen’s (1990) ‘Three worlds of welfare 

capitalish’, it was shown that Germany’s economy fell to the conservative 

corporatism welfare-state type. Kunze, Becker and Priebe (2004, p. 218) made 

the observation: 

Virtually every citizen is health-insured and there is free access to health care 
for those who have no insurance coverage, in which case social services usually 
cover the costs. Social services also directly fund various services in the 
community. 

Hence, this situation would appear to reflect a positive outcome for the 

mentally ill person. Even with regard to the high proportion of mentally ill 

persons imprisoned in the US, Germany’s convicted FPs fall outside the 

jurisdiction of the Ministry of Justice with the result FPs and MIPSOs are sent to 

hospitals not prison (Trestman, Eucker & Müller-Isberner 2007). It could be 

surmised from this situation that later referral to recidivism rates for Germany 

should be minimal. However, due to a strong increase of costs for the 

institutional care of FPs and MIPSOs, the focus of social policy has now centred 

on cost reduction (Rohrmann & Schädler 2007). In many areas staffing and 

funding have been reduced (Kunze, Becker and Priebe 2004) thus paralleling 
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other Western countries with the result Germany’s mental health care is now 

exposed to the same economic concerns as that of other countries. A conflicting 

picture of the state of care of the mentally ill in Germany has been presented. It 

can only be assumed that the research referred to above has been generated in 

different federal states of Germany as mental health care is planned and 

regulated by each of the 16 federal states for their own purposes (Salize, Rössler 

& Becker 2007). 

4.4.6 France 

With more than 4,000 patients within their walls, some of the largest asylums in 

Europe were located in France. Patients with the most extensive needs were 

accommodated in overcrowded public hospitals. Whereas some psychiatric 

units existed outside the asylums, other non-public alternatives existed for 

those who paid privately for their treatment (Mangen 1985). At the conclusion 

of World War II, France, like Germany, found that its asylums were not 

overcrowded as in Western countries due to the fact that almost half of the 

population of the asylums had died, in most cases from starvation (Goodwin 

1997). In 1960 the French government attempted to introduce reform aimed at 

the closing down of the mental asylums (Ministère de la santé publique et de la 

population 1960). The government sought not only to deinstitutionalise the 

patients, but also to modernise the asylums. It was recognised that the asylums 

were obsolete, and that through modernisation they could be better utilized as 

specialised hospitals focusing on treating the patients thereby removing the 

concept of the asylum as a storage facility. 

Although visionary, the suggested reform encountered difficulties of 

implementation. Psychiatrists were generally unenthusiastic in their reception 

of the proposed closure of the asylums, and due to the limitations of the reform 

which was viewed as not actually forcing the change, despite extreme creativity 

during 1960–1964, the movement stagnated (Fourquet & Murard 1980). 

Contrary to national policy, psychiatric hospitals were constructed until 1975 

and alternatives were not developed. The Minister for Health requested 



  139 

national reports on the future of psychiatry during the 1980s (Demay & Demay 

1982; Zambrowski 1986) and a further report in the 1990s (Massé 1992). Both 

Zambrowske and Massé did not suggest closure of the psychiatric hospitals in 

their studies, but instead suggested implementation of psychiatric units in the 

general hospitals in order to attain the goals of the 1960s reform attempts. 

Demay and Demay (1982) determined that the real problems with introducing 

deinstitutionalisation was how to provide income and accommodation for this 

group. McDaid, Curran, and Knapp (2005) make the observation that even 

though deinstitutionalisation is occurring belatedly in some European countries, 

there is recognition that funds provided for community-based systems 

sometimes leak into other areas of health care systems. Not until 2005 did the 

French government seek to introduce a psychiatric and mental health care plan 

to incorporate the years 2005–2008. Hence, whilst France’s 

deinstitutionalisation policy was similar to other countries, it differed in that 

development of alternative care in the community was slowed in order to have 

that ‘alternative care’ in place before the closure of hospitals or available beds 

(Mousquès 2005). If correct, then the policy was certainly innovative; however, 

Mousquès (2005) maintains that this work is still unfinished. Verdoux (2007) 

regards the fact that mental health services since the 1960s in France are 

arranged in ‘sectors’ is one of the reasons there are differences in the number 

of staff and availability of beds from one sector to another. Each sector 

incorporates a population of 54,000 citizens. The aim was to ensure equal 

access to mental health care wherever that may be in France. However, each 

sector differs in the number of staff and bed resources available. France, like 

Germany, embraces a conservative corporatism economy, and as such it would 

be assumed that mentally ill persons would benefit from a moderately generous 

welfare state and receive treatment, rehabilitation and resocialisation.  

However, in view of the vanishing asylums, the number of prisoners with 

mental problems continues to climb (Fernandez & Lézé 2011). This appears to 

have been brought about through a 1994 law directing the courts to disregard 

whether the offender has a mental condition when imposing sentences for a 
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crime committed (Verdoux 2007). Subsequently, as the law was not specific in 

its intentions, through general language judges and juries have viewed mentally 

ill defendants as more dangerous than those defendants who are mentally-

healthy. Hence, the courts have been more inclined to hand down harsher 

sentences (Diaz 2016). As a result, some studies maintain that up to 20 % of the 

prisoners experience mental health problems which the infrastructure of the 

prisons, it is considered, will no doubt exacerbate (The Economist 2009). 

4.4.7 New Zealand 

As part of a post-depression welfare state, the first country in the world to 

ensure universal health care was New Zealand in 1938 (Crowe, O’Malley & 

Gordon 2001). Since the mid-1980s, however, the modern health system has 

embraced neo-liberal ideologies (Crowe, O’Malley & Gordon 2001).  

Deinstitutionalisation of mental health care in New Zealand, according to 

Joseph and Kearns (1999), lay within the domain of a nationwide economic and 

social restructuring process. Several commentators in the mid-1980s reviewed 

the mental health policies and treatment modalities for New Zealand, and 

concurred that the provision of mental health care was piecemeal (Haines & 

Abbott 1985; Hall & Joseph 1988). 

The impact of deinstitutionalisation is revealed by comparing the 1944 number 

of residents in the asylums which stood at the rate of 498 per 100,000 to the 

1982 rate of 225 per 100,000. Hall and Joseph (1988) have referred to the 

transfer of treatment for these persons from the institutions to the community 

as a series of ad hoc measures rather than a coherent policy of 

deinstitutionalisation. In 1982, New Zealand’s psychiatric institutions still 

housed more than 7000 persons thus consuming a large proportion of the 

mental health care budget (Hall & Joseph 1988) irrespective of the fact that 

several regional (hospital board) settings had adopted community care 

initiatives. Joseph and Kearns (1996) argued that the deinstitutionalisation of 

mental health services in New Zealand could be interpreted as a form of 

restructuring. They appear to have embraced an early preoccupation with 
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manufacturing promoted by Sayer (1985) who maintained that restructuring 

was particularly relevant to the service sector. Here, according to Briton, Heron, 

and Pawson (1992), restructuring involved looking at those functions delivered 

in the public domain with a view to introducing market forces, whilst on the 

other hand it sought to privatise state functions. Such policy shifts envisaged 

outcomes where eventually there would be a move towards self-care and 

privatisation, plus a rationalisation of services (Kearns & Barnett 1992; Joseph & 

Chalmers 1996). However, the re-occurring theme of difficulties in not only 

establishing and locating community care, but also housing for the mentally ill 

was to affect the deinstitutionalisation period in New Zealand (Dear & Taylor 

1982). 

When viewed in light of the above, restructuring could be construed as but 

another term for neo-liberalism. Since 1984, successive duly elected 

governments have argued that state-financed health care services were to be 

rationalised for the purposes of economics of scale, whilst privatisation would 

reduce overall health costs (Kearns & Barnett 1992; Joseph & Chalmers 1996; 

Ashton 1992; Fougere 1974; Boston 1992). By the early 1990s, the majority of 

mental asylums had been closed. In some cases, not unlike France, New Zealand 

demolished some old asylum buildings and constructed more suitable facilities 

on the same site. This was in recognition of the fact that some mentally ill 

persons did not have available to them families or other support persons to care 

for them, plus some were in unsuitable forms of accommodation (Brunton 

2012). Occurring erratically, the process of deinstitutionalisation in New 

Zealand, Dew and Kirkman (2002) propose, was flawed due to not being 

government-led. As in the case of the other countries discussed, 

accommodation was lacking and community mental health services were 

underfunded resulting in service fragmentation. Pavagada and DeSouza (2006) 

regard the New Zealand deinstitutionalisation experience as a useful case study 

of the failure of neo-liberalism. An attempt was made by the Labour-led 

coalition government of 1999 to gradually wind back neo-liberalism with the 

objective of returning to a more socially oriented outlook through increasing 
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public service delivery thus leading to greater state involvement (Saul 2005). 

Although it appeared that neo-liberalism was over in New Zealand, it became 

clear that certain legacies remain (for example) the use of contracts as a 

mechanism for funding programs (Lovell, Kearns & Prince 2014). 

New Zealand, as in the case of other countries, has experienced a high number 

of mentally ill persons now being confined by imprisonment. In view of this high 

number, commentators have called for a significant increase in the provision of 

mental health services and an increase in secure inpatient beds within 

psychiatric hospitals (Mortimore 2013). What this situation tends to reveal is 

that New Zealand, in keeping with other neo-liberal countries, failed to realise 

the need for a continuum of community-care. Included in this is a requirement 

for housing and other supports as these play an integral part in assisting the 

mentally ill person to recover from their mental health problems (including 

substance abuse if applicable), to a stage where they can live independently in 

the community. Rather, what is occurring is those imprisoned suffering from a 

mental illness are not receiving treatment, which may lead, when released, to 

the commission of crimes owing to the same untreated condition. More than 

likely, this situation will increase their chance of recidivism (Pederson, Morrow 

& Dagg 2008). 

4.4.8 Italy 

In keeping with many Western countries, up until the early 1970s Italy’s mental 

health care for the mentally ill was conducted in asylums which were 

overcrowded and poorly staffed (Barbato 1998). Psychiatric reform law passed 

in 1978 (Legge 180 also known as Basaglia’s Law after the Italian psychiatrist 

Franco Basaglia who pioneered the deinstitutionalisation movement) 

inaugurated fundamental changes which meant that Italy became the first 

developed country to base its mental health care on a network of community 

care (Lora 2009). Legge 180 also stated that there were to be no first admissions 

of mentally ill persons after May 1978, and prohibited all admissions after 

December 1981 (Burti 2001) although former patients could be voluntarily re-
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admitted up to this date. In some regions that time limit was extended to 1983. 

Despite the prohibition by law, 6000 re-admissions to public mental hospitals 

were made in 1994 (Barbato 1998). 

The switch to a community network of mental health facilities from asylum care 

was neither linear nor uniform (Lora 2009). Twenty-six mental hospital facilities 

closed between 1996 and 1998 resulting in a reduction in the number of 

patients formerly housed in the hospitals from 17068 to 7704 (Lora 2009). 

However the closure of all the mental hospitals did not occur until 1999, that is, 

over twenty years after the reform law Legge 180 was passed in 1978. 

The health organisation responsible for specialist mental health care in the 

community is the Department of Mental Health (DMH) as stated by the 

Progetto Obiettivo. In turn, the DMH through the activities provided by 

Community Mental Health Centres (CMHCs) organise all services relating to 

adult psychiatry delivered by Day Care Facilities (DCFs) and Residential Facilities 

(RFs) (Lora 2009). However, the decisions for mental health are uneven due to 

the fact that Italy is divided into 20 administrative regions ‘with some regions 

being more enthusiastic about community-based care than others’ (De Salvia & 

Barbato 1993; Burti 2001). The quality of care provided is difficult to assess due 

to this regional variation (Crepet 1988). 

Italy’s reasons for deinstitutionalisation are generally attributed to the ideology 

of the previously mentioned Franco Basaglia, the Italian psychiatrist who not 

only inspired the psychiatric reform in Italy, but was also its architect. However, 

the issue of economy has been shown to be still affecting mental health care as 

it did with the now dated claim by Tansella (1986, p. 666) that, ‘It is well known 

that the psychiatric reform has not been uniformly applied throughout the 

country because of the Italian economic situation’. 
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4.4.9 Was economic rationale restricted only to countries with a 
Federal/State divide? 

The premise has been made above in discussion of the deinstitutionalization 

experience for each country under investigation for comparative purposes that 

the closure of the asylums and the lack of after-care services and 

accommodation provided for the former patients of the asylums following 

deinstitutionalisation was driven by economic rationalism. Mentioned also was 

the cost-shifting theory whereby the states (as in Anglo-Saxon countries such as 

Australia, Canada, and the United States) saw an opportunity to shift much of 

the cost associated with housing and treating the mentally impaired in large 

state run asylums to federal government programs. For example, the received 

view of deinstitutionalisation in the United States, according to Brown (1985) 

and Johnson (1990), was that it allowed costs to be shifted away from state 

funded mental institutions to federally funded disability pensions and 

unemployment benefits. Manne (1996) echoed this view in the case of 

Australia, maintaining that here the process of deinstitutionalisation 

represented a similar cost-shifting exercise. Canada also, through its 

Constitution Act 1867, has in place a division of powers between federal and 

provincial governments. Through Health Canada and the Public Health Agency 

of Canada, the federal government works with the provinces and territories to 

develop efficient mental health service systems (Health Canada 2010). The 

planning and delivery of mental health services falls to the provincial and 

territorial governments, but cost containment was also a feature of that 

country’s deinstitutionalisation experience. 

The federal/state divide in Germany is similar to that of other federal countries. 

Germany’s Constitution provides for a central Federal Government and the 

Bundesrat which represents the Länder (16 federal states) of German states at 

federal level. The Federal Government does not deliver health services but does 

provide the regulatory framework and policy settings within which the Länder 

and the Gemeinde and the private sector provide health care. Unlike other 

countries, Germany’s eventual commencement of deinstitutionalisation was 
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mainly driven by social political trends instead of institutional needs. However, 

the question of ‘cost containment measures’ is constantly under consideration 

(Haug & Rössler 1999). 

4.4.10 New Zealand and England and Wales’ lack of a codified 
constitution 

The UK is depicted as being internationally peculiar in possessing an un-codified 

constitution, with New Zealand and Israel frequently cited as the only other 

democratic states sharing this characteristic (Gordon 2010, p. 7). Although 

neither New Zealand, nor England and Wales possess a Constitution which in 

essence divides government between federal and state, both countries, through 

their respective governments, undertook to rid themselves of the burdensome 

and costly responsibility for people with mental illness (Johnson 1990, p. xiv). 

Despite the absence of State Governments, England and Wales were faced with 

increasing costs of maintaining the asylums particularly when demands were 

being made to improve the mental hospitals. The National Health Service 

therefore saw budgetary advantages to shifting some of the mental illness costs 

to the local authorities who were in fact responsible for community care (Smark 

2008). In the case of New Zealand, it would appear that neo-liberal 

considerations were, in part, responsible for deinstitutionalisation due to the 

New Zealand Government’s ‘introduction of market forces’ with a view to 

eventually ‘privatising state functions’ as a move towards ‘self-care’ and a 

‘rationalisation of services’ (Kearns & Barnett 1992; Joseph & Chalmers 1996). 

4.4.11 Was economic rationalism a consideration in conservative 
corporatism countries? 

Italy’s rules and procedures are contained in four codes (based on Roman law): 

Criminal (CP), Criminal Procedural (CPP), Civil (CC), and Civil Procedural (CPC). 

Due to the criminal and civil tribunals being national institutions, matters such 

as health legislation are shared between the national level (general principles, 

objectives and criteria) and the actual implementation and use of resources by 

the regions (Fioritti 2005). In Italy’s case, the deinstitutionalisation movement, 

as stated above, was attributed to the ideology of one man, Franco Basaglia, but 
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full implementation of community services throughout Italy has floundered, in 

some cases, due to the Italian economic situation. A caveat should be set in 

place, however, regarding the Italian deinstitutionalisation experience. Here, 

despite inconsistencies and contradictions, Italy has demonstrated that 

deinstitutionalisation can succeed ‘… without recreating in the community 

setting the same exclusionary logic that was the foundation of the asylum 

system’ (Scheper-Hughes & Lovell 1986, p. 159).  

The French Republic is a democracy that is organised as a unitary semi-

presidential republic. With most policies set in Paris with strict control on the 

regional and local areas, France is often used as an example of a centralised 

state (Hesse & Sharpe 1991; Bennett 1993). In France, delegation to non-profit 

organizations brought about a transformation in the way the welfare state 

provided social services to populations with many repercussions for the quality 

of those services and for the nature of the relationship between service 

recipients and the welfare state (Ullman 1998). As the non-profit sector became 

mobilized politically, it gained an unprecedented foothold in the policy-making 

institutions of the French state (Ullman 1998). 

Although Germany has been discussed above and shown to possess the 

federal/state divide, both France and Germany, initially, did not engage in the 

deinstitutionalisation of their respective country’s mentally ill from the asylums 

because of overcrowding in their facilities, but this situation only arose through 

the inhumane treatment of patients held in each country’s mental institutions 

during World War II under their Fascist Regimes which saw murder and 

starvation deplete the numbers held, in some cases, by half. 

Table 4 is presented to summarize the data contained in the above overview of 

each countries deinstitutionalisation experience. 
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Table 4: Key elements of deinstitutionalisation in respective countries 

 Free market, minimalist or 
residual welfare state 

Status-related, 
moderately generous 
welfare state 

 Neo-liberal Conservative 
corporatism 

Countries US, England and Wales, Australia, 
New Zealand, Canada 

Italy, Germany, France 

Elements Public expenditure in relation to 
running asylums.Shift from welfare 
to neo-liberal forms of 
governance.Asylums anti-
therapeutic.Humanitarian 
reasons.Normalisation.Availability 
of anti- psychotic 
medications.Monetary savings on 
overcrowded asylums and 
repairing the asylums. 
Protection of Human Rights. 

Asylums anti-
therapeutic 
Protection of Human 
Rights 
Availability of anti-
psychotic medications 
Costs of running 
institutions 
Overcrowding. 
Note: Germany and 
France were not 
affected in so much as 
overcrowding was 
concerned. 

Recommended 
strategy of care 
outside the asylum 

Community-based care Community-based care 

 

4.4.12 Searching for the overarching factor for deinstitutionalisation 

Further, from Table 4, and from the available literature, Goffman (1961) had 

shown that, historically, institutional care was epitomized by harsh and 

inappropriate treatment, the violation of human rights and improper 

incarceration of those with mental illnesses. However, whereas previously, as 

opposed to the case of the Conservative corporatism countries of Italy, 

Germany and France where a relatively generous welfare state was established 

in each which provided social support for those requiring help and as such was 

regarded as a basic human right, the neo-liberal political economy tended to 

violate human rights as stated above. 

What must be recognised is that Cavadino and Dignan’s (2006) research is now 

some 10 years old. Today Australia, in concert with other nations, has 
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implemented various issues against a backdrop on international human rights 

(Commonwealth of Australia 2013). In North America and Great Britain, public 

attention was drawn to the appalling conditions under which thousands of 

people with mental illness lived (Shearer 1981). Bachrach (1976; 1978) and 

Thornicroft and Bebbington (1989) also promoted community-based care as 

representing a more humane and therapeutic approach than hospital-based 

care but voiced agreement with Scull (1977) with respect to the benefit of 

reducing the costs borne by government. Other commentators lent their 

support for the human rights movement (Willer & Intagliata 1984), whilst others 

regarded the ideology of normalisation after deinstitutionalisation to be a step 

towards integration into the community which would lead to more normal lives 

for the former patients (Nirje 1969; Wolfensberger 1969; 1983). Some 

commentators pointed to the growing consumer and parent movements 

seeking better services (Ashbaugh, Bradley & Blaney 1994; Stella 1996) and 

changes in legislation (Shearer 1981) as being prominent in the decisions 

regarding deinstitutionalisation. On the other hand, Ingleby (1983) maintained 

that in view of the availability of medications which could control the symptoms 

of debilitating mental disorders such as schizophrenia, this was the sole factor 

by which governments rationalised closure of the asylums could occur. 

While each of these claims may have influenced the deinstitutionalisation 

policy, nevertheless the outcome resulted in the issue of violence exhibited by 

some inmates while subject to the risk management strategies of the asylum 

being transferred to the community.  

4.4.13 Building a case for economic rationalism 

What can be observed from the above incursion into the deinstitutionalisation 

experience of the respective countries is that the word cost appears regularly. In 

Australia there was a realisation that the costs involved in running the hospitals 

had to be decreased (Lamb & Bachrach 2001; Smark 2006); in the US reference 

was made to the massive costs to maintain and run the large mental hospitals 

Scull 1977; Thornicroft & Bebbington 1989; Stroman 2003); in the UK the focus 
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was on shifting costs from the health service (responsible for the hospitals) to 

local governments (Parker 2004; Knapp, Beecham, Mcdaid, Matosevic & Smith 

2011); cost-containment is mentioned with respect to Canada (Simmons 1982; 

Sealy & Whitehead 2004); Germany’s social policy centred on cost reduction 

Rohrmann & Schadler 2007; Kunze, Becker & Priebe 2004); cost is mentioned 

with regard to the funds provided for community-based systems in France 

(Mangan 1985; Mousques 2005); while in New Zealand reference is made to the 

nationwide economic restructuring process Joseph & Kearns 1999; Hall & 

Joseph 1988). Italy’s reasons for deinstitutionalisation may represent a variance 

in this respect as the policy is generally attributed to the ideology of Franco 

Basaglia. However, the issue of the economic situation in Italy has been held out 

as the reason psychiatric reform has not been applied uniformly and also 

impinges on the reason funds for improving the community services will never 

be found due to the current cost-containment trend (Barbata 1998). 

4.4.14 Acceptance of ‘economic rationalism’ as the driving force behind 
deinstitutionalisation 

Scull (1977) (and later Johnson (1990)) maintained that the underlying cause for 

deinstitutionalisation by Western societies was economic rationalism rather 

than humanist motivation. It will become obvious that I situate myself within 

this perception. Justification for this claim lies in the content of the data 

unearthed in the course of my research describing the lack of provision of 

services and facilities available to the former patients following 

deinstitutionalisation. This appears contrary to the original intent of 

deinstitutionalisation to ensure high-quality care for people with severe mental 

illness while they were in the community. Talbott (1974) makes a very salient 

point when he describes the situation where former patients, many of whom 

had major deficits and residual dysfunction which affected their reason, and 

who were without the benefit of family and social networks, were suddenly 

expected to access for themselves which professional and other services were 

available to them in the community, as the stuff of sheer fantasy. Of course, 

taking Scull’s research into account, that is true even if the former patients 
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could locate the supposed services. Taken further, it would seem that the 

person, once in the community, was expected in those instances where they 

realised they were ill to organise transport to allow them to present to the, as 

Talbot 1974 maintains, mainly absent community mental health centres. 

Talbott’s (1979, p. 622) argument upholds there was ‘… no provision for 

supplying the patients [upon release] with all the services available in the state 

hospital’. This, he believed, was the main factor contributing to the failure of 

deinstitutionalisation. In his view, as patients in an asylum, mentally ill persons 

had available to them all the necessary services such as counselling, medication 

and housing that they could possibly need. 

4.4.15 Lack of research a shortcoming  

It is to be lamented that there is a lack of research following the journey to the 

community for those particular patients who had exhibited challenging and 

violent behaviour whilst resident in the asylums of their particular country 

especially if they had become a focus of the criminal justice system through the 

commission of a crime. In order to obtain a valid and reliable picture of a 

country’s mental health system, good information is necessary (World Health 

Organisation 2001; Saraceno 2007). Lora (2009), in reference to the fact that 

while some thirty years has passed since psychiatric reform in Italy, is critical 

that there is still no electronically recorded national mental health information 

existing between the Italian regions. Goodwin (1997) refers to specific 

difficulties in generating comparisons between countries in the area of mental 

health, and: 

Perhaps the most immediate and most obvious is the lack of readily available, 
and comparable, data in many countries … (p. 3) [and] [w]ith policy and 
practice in a state of flux, there is considerable difficulty in collecting data 
which accurately describe existing situations’ (p. 4). 

Green (2001), in commenting on the Australian experience stated: 

 Unfortunately we have very little systematic or cross sector analysis of the 
impact of the closure of the old institutions in Australia. The impact of 
institutional closures in Victoria, and the complexity and interactive effects of 
the changes that have taken place over the past three decades, tend to be only 
recognised as specific crises occur and when the media becomes involved. 
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Lemay (2009), with reference to the Canadian deinstitutionalisation experience, 

noted ‘There is much and varied research on deinstitutionalization [sic] in the 

English speaking world, but very little recent research in Canada’. Without the 

benefit of good information, conjecture as to why certain issues arose following 

deinstitutionalisation can only be inferred from the available literature. One 

such issue is with respect to the supervision of this cohort while in the 

community when it is considered that violence had been shown to be a part of 

life in the asylums. 

4.4.16 The issue of supervision 

One of the strongest predictors of violence and criminality for the MIPSO 

(and/or FP) is a past history of violence and criminality (Public Health Agency of 

Canada 2002). Possibly what influenced the rationality of power to pay little 

heed to supervision was the argument at the time that persons living with a 

mental illness were no more likely to be violent that the mentally-healthy 

(Mullen 1997; Link & Stueve 1995). This argument has now been challenged as 

many recent studies have reported a modest association and it is generally 

agreed that persons with a mental illness are more prone to violence than the 

general population (Stuart 2003). Another reason that may rest with 

governmental rationale is that once released to the community former patients 

would be compliant with their medication regime. Rather, what actually 

occurred was some patients discontinued taking their medications after being 

released into the community (Thomas 1998). There is considerable research 

which discusses non-compliance with medication and the importance it plays in 

curbing violence. Hence, if research is correct in this respect, it is of concern 

that since movement from the mental institutions it has proven virtually 

impossible for psychiatrists to monitor the medication practices of the former 

patients and now the new generation of MIPSOs living in the community. Today 

this aspect is still a concern as many are non-compliant with medication despite 

there being clear evidence that taking medication as prescribed significantly 

reduces the risk of relapse (Geddes, Carney, Davies, Furukawa, Kupfer, Frank & 

Goodwin 2003) 
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In some cases, this has resulted in FPs refusing to take their medication after 

discharge from state facilities such as forensic hospitals (Schwartz 2008) which 

effectively highlights the deficiencies in monitoring. From the available 

literature it appears much faith is placed on the benefits of medication to 

control MIPSOs (and/or FPs) while in the community. In view of the 

ramifications attached to non-adherence to medication by this cohort examined 

in later chapters, it is regrettable that there is little in the way of literature 

dealing with this issue immediately following deinstitutionalisation. Rather, 

comments made in relation to the Australian experience simply refer to a return 

‘… from an emphasis on broadly social and psychological constructions of 

mental disorder back to it’s [sic] traditional medical adherence’ (Mullen 2001). 

Likewise, in referring to the risk management of MIPSOs in the US, Blough 

(2009) comments on the situation where ‘… many persons with mental illness 

were left to their own devices for obtaining and properly taking their prescribed 

medication’. In New Zealand the premise was that risk management would 

occur through ‘… well-supported systems in place to assess and manage risk in 

the community setting’ (Skipworth & Humberstone 2002) and in Canada 

deinstitutionalisation was regarded ‘… as possible in the community through 

alternative care and with appropriate medication’ (Hartford, Schrecker, 

Wiktorowicz, Hoch & Sharp 2003). 

This indicates that governments had to have been aware of the purported 

importance of medication to control the former inmates once released to the 

community which, in turn, should have influenced the governments to have in 

place mental health community centres prior to that release to provide 

monitoring of medication compliance. The power of rationality would regard 

such action as essential in the provision of community safety.  

4.4.17 Debating the benefits of medication 

Ingleby (1983) submitted that in view of the availability of medications which 

could control debilitating mental disorders such as schizophrenia, this was the 

sole factor that influenced governments to close the asylums. The suggestion 
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being that once released, and by adhering to these medications, the person 

would function well in the community and not pose a risk of harm to that 

community. To fully appreciate Ingleby’s view, it is necessary to reconsider the 

revelations made by Johnson (1998) in her ethnographic study in Hilltop, 

wherein she recorded the fact that violence was a given within the walls of the 

asylum:  

Violence was a constant part of life within the unit. Some women were 
aggressive to each other or to staff; others sought to injure themselves or 
attacked the building in which they were locked. 

 
More recent research reveals that the issue of violence by some inmates of 

mental hospitals still occurs. Lam, McNeil and Binder (2000) in reporting on 

violence within the walls of an American mental institution by 76 patients in a 

study period October 1988 to June 1999 noted the following injuries to staff: 34 

sprains or strains (45%), 24 contusions or bruises (32%), seven abrasions or 

scratches (9%), five bites (7%), and two each of multiple injuries, and pain (3%). 

26% of the injuries led to lost work days. In research funded by the California 

Department of Industrial Relations, it was discovered that 46 to 100% of nurses, 

psychiatrists and other therapists in mental institutions were the subject of at 

least one assault during their employment (Madden, Lyon & Penna 1976; Lanza 

1983; Poster & Ryan 1989). This particular research was undertaken following 

the death of a psychiatric hospital worker in 1989. In his report titled 

Challenging Behaviour and Disability: A Targeted Response, Carter (2006) 

observed:  

Throughout this period there was no specific or focussed attempt made to 
address the issue of challenging behaviour. Challenging behaviour was a daily 
fact of life at Challinor and Basil Stafford Centre and the movement of those 
with behavioural concerns to the community transferred also the need to 
address the issue to the community. 

Felce, Lowe and De Paiva (1994) claim that recent research has suggested that 

challenging behaviour is not simply a product of institutional environments and 

easily changed by transfer to community housing. The prevailing view is that 

relapse is usually caused by medication non-compliance. In an attempt to 
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manage safety within mental hospital wards in England and Wales due to the 

increasing violence, CCTV cameras have been introduced since 2005 (Desai 

2010). Increasing violence against staff within British psychiatric hospitals has 

been a central feature of mental health research for some time (Noble & Rodger 

1989; Gray & Thomas 1998; Gould 2000; O’Dowd 2001). In the period 2004–

2005, a national audit of violence commissioned by the Healthcare Commission 

and the Royal College of Psychiatrists revealed that National Health Service staff 

had been subjected to 43,000 assaults (Desai 2010). To be noted is the fact that 

this violence is still occurring in relatively recent times despite the availability of 

medication. Unfortunately, in the study of the violence being experienced in the 

wards of mental hospitals in England and Wales there is no break-down of the 

statistics to show whether the violence to which staff are being subjected is 

when the person is first admitted, while psychiatrists establish the best 

medication regime for the person to control their psychosis, or at a later time in 

treatment. 

What is relevant is that this violence is occurring even though in most cases the 

person is in a psychiatric hospital or some other form of psychiatric 

accommodation, and thus it would be assumed that whilst a patient or resident 

they would be administered antipsychotic medication. What I am alluding to 

here is if this reported violence is occurring some weeks, months into treatment 

(and medication is being administered during that period), the faith placed in 

medication to control a person’s violent tendencies appears unjustified. In a 

recent study, Swanson, Swartz, Van Dorn, Volavka, Monahan, Stroup, McEvoy, 

Wagner, Elbogen and Lieberman (2008) maintained: 

… the role of medication in managing violence risk in some patients with 
schizophrenia who may be violent for reasons unrelated to psychosis’ leading 
them to conclude … it is unknown whether antipsychotic medication can 
reduce violent behaviour in general, or only when such behaviour is associated 
directly with psychosis (p. 38). 

The introduction of this new outlook is concerning as psychoactive medication 

has been the cornerstone of care for mental illness for many years. What 

Swanson’s et al. (2008) study does highlight is an important area to be discussed 

later in this thesis. This finding tends to suggest a paramount requirement to 
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not only ensure medication compliance, but also a need to monitor regularly 

whether the person is decompensating thus requiring other forms of 

intervention from mental health professionals to ensure risk management. 

 

4.4.18 Managing the mentally impaired in the community 

In the last two decades of the 20th century, governments and policy-makers 

adopted a governmental rationality by hypothesizing that most of the functions 

formerly carried out in the mental institutions would be delivered by families, 

neighbours, local public services and the community based agencies (Lemay 

2009). This would tend to legitimise Foucault’s concept that neo-liberalism 

represents a mentality of rule which, in turn, rationalises the exercise of 

government and one that obeys the internal rule of maximum economy (1997, 

p. 74). Furthermore, this form of reasoning is presented as the only rational 

mode of understanding something in a particular manner. Under Flyvbjergian 

analysis, this illustrates a rationality of power stipulating the one true course of 

action to be followed. As such, this allows governments to refute the validity of 

other (especially contradictive) modes of reasoning and therefore theirs as 

legitimate. Thus, Foucault sees rationalities as part of a reality that is 

characterised by the permanent failure of programs (Lemke 2001). 

4.4.19 The result of the ‘failure’ of programs 

It has already been stated that deinstitutionalisation occurred rather rapidly, 

but this could not be said about the promised community based services. Lamb 

(1984) positions this post-deinstitutionalisation situation as follows:  

The lack of planning for structured living arrangements and for adequate 
treatment and rehabilitative services in the community has led to many 
unforeseen consequences such as homelessness, the tendency for many 
chronic patients to become drifters, and the shunting of many of the mentally 
ill into the criminal justice system. 

Why many were shunted into the criminal justice system appears self-

explanatory in hindsight. First there was the initial belief that the mentally ill 

were no more likely to be violent that the mentally-healthy (Mullen 1997; Link 
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& Stueve 1995). This belief has now been overturned (Stuart 2003). Second, 

there was the assumption that once released from a mental institution former 

patients (no doubt including some who had already exhibited a tendency 

towards violence) would continue to adhere to their medication regimes 

(Torrey, Steiber, Exekiel, Wolfe, Sharfstein, Nobel & Flynn 1992). Third, possibly 

through non-compliance with their medication and a lack of monitoring, former 

patients committed crimes which resulted in their initial contact with the 

criminal justice system, which again would indicate a lack of supervision to 

prevent the actual commission of that crime. 

4.4.20 Are governments the sole agent for governing conduct? 

The phrase ‘governing at a distance’ appears quite regularly in research 

embracing Foucault’s (1991) ‘Governmentality paper’. For example, Miller and 

Rose (1990) have introduced analysis through a theoretical perspective derived 

from Foucault’s exposure of ‘governing’. Other work attributed to the influence 

of Foucault’s writings is Latour’s (1987) discussion of ‘action at a distance’. 

‘Governmentality’ researchers like Miller and Rose (1990) theorize that 

‘government at a distance’, in essence, does not relate to governments relying 

on close physical proximity to those being governed in order to guarantee 

efficacy (Kendall 1997). The essence of neo-liberal rule is, then, ‘governing at a 

distance’, representing an adaptation of Latour’s notion of ‘action at a distance’ 

which is based on the ‘crucial respects upon expertise, that is, the social 

authority ascribed to particular agents (in this case psychiatrists) on the basis of 

their claims to possess specialized truths and rare powers’ (Miller & Rose 1990, 

p. 2). Through these ‘specialized truths and rare powers’ expertise: 

…can appeal … to the ambitions of politicians, administrators, educators and 
others seeking to achieve particular objectives in the most efficacious manner, 
and, on the other, to those who have come to feel the need for expertise 
guidance for their conduct in the firm, the office, the airline, the hospital or the 
home (Miller & Rose 1990, p. 10). 

Hence ‘the state’ is not the only force engaged in the government of conduct 

(Rose 2000, p. 333):  

A plethora of quasi-autonomous agencies work upon the territories of control 
that have taken shape after the welfare state, within the ‘savage spaces’ of 
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exclusion, in the ‘anti-communities’ on the margins, or with those abjected 
from civility by virtue of their lack of competence or capacity for responsible 
ethical self-management. Within this new territory of exclusion, a whole array 
of control agencies–police, social workers, doctors, psychiatrists, mental health 
professionals–seek to link up in circuits of surveillance and communication in a 
perpetually failing endeavour to minimize the riskiness of the most risky.  

Without the benefit of reliable data tracing the journey of those mentally ill 

persons who had exhibited violence whilst resident in the asylums, to the 

community, and then, if applicable, their initial contact with the criminal justice 

system, one can only hazard a guess as to how many members of the 

community fell victim to that violence. It seems inconceivable today that 

governments did not recognise that amongst the former patients released to 

the community, there would be those who would not conform to the type of 

subjectivity as decreed by the legalistic or psychiatric models (Pratt 1999; Simon 

1993, Scheingold, Perishing & Olson 1994). With respect to the increasing 

number of MIPSOs being incarcerated in prisons, it is noteworthy that the 

humanist voice has once again been raised regarding the inappropriate and 

anti-therapeutic conditions of prisons, not to mention questions regarding the 

legality of even holding these persons there. An argument being raised to 

legitimise this claim maintains that as these persons are insane then they are 

not capable of knowing that their actions were wrong, and thus are, according 

to law, not guilty by reason of insanity. However, the practice of placing MIPSOs 

in prison still continues today due, in many cases, to a lack of alternatives 

available to judges for placement of this cohort since the closure of the asylums. 

What is being alluded to here is that eventually many of these mentally ill 

prisoners will be released to the community as in the case of FPs or MIPSOs 

released from hospital thereby eventually leading to the merging of the three 

cohorts into one identifiable group. If supervisory mechanisms have not 

improved to assist in the diminishing of recidivism, then the issue of public 

safety will be questrionable. Table 5 represents my interpretation of the 

passage of some of the released former patients of the asylums following 

deinstitutionalisation, to their involvement with the criminal justice system. 

However, it would be misleading to assume from this table that reference is 
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being solely made to the former patients of the asylums. Currently, a new 

cohort of MIPSOs is coming into contact with the criminal justice system, and in 

this case these persons have never been incarcerated in an asylum. What has 

changed, though, is the rate of known substance abuse problems among 

MIPSOs evidenced by an increase in imprisonment from 8.3 % in 1975 to 26.1 % 

in 1995 (Wallace, Mullen & Burgess 2004). 

Table 5: Passage of release following deinstitutionalisation 

Institutional Care 

Accommodation 
Care 

Medication 
Surveillance 

 

Deinstitutionalisation 

Lack of accommodation 
Homelessness 

Lack of after-care services 
Non-compliance with medication 
Lack of appropriate supervision 

 

In cases leading to: 

Escalation in violent crime 
Creation of three (3) categories of persons 

Victims, FPs & MIPSOs 

 

With respect to the ‘new’ mentally ill persons who exhibit aggressive behaviour, 

indulge in substance abuse and have never resided in a mental asylum, it is 

proposed that Table 5 above would reflect a slightly altered agenda for contact 

with the criminal justice system. The assumption being made is that the first 

point of contact that would arise today would be usually through a police 

officer, due to the commission of a serious crime or creating a disturbance of 
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the peace and so forth referred to previously. The circumstance that may have 

impinged on the MIPSOs causing them to commit the ‘crime’ was through one 

of the above listed variables; a Lack of Accommodation; Homelessness; a Lack of 

After-Care Services; Non-Compliance with Medication; Substance abuse and a 

Lack of Appropriate Supervision. 

4.4.21 Prisoners waiting in the wings  

Correction environments represent an important component when exploring 

issues regarding MIPSOs and their access to the community. According to the 

Australian Bureau of Statistics (ABS), around 90% of prisoners spend less than 

12 months on remand, and the median expected length of time to serve on a 

sentence is less than two years (ABS 2009). Two points are made in this report 

by the ABS. First, thousands of mentally ill prisoners will be released back into 

the Australian community each year, and second, in view of this fact, the health 

issues and concerns of those prisoners therefore become health issues and 

concerns for the community. Despite variation in data, it is recognised that 

when comparing prison populations to the community there is a higher rate of 

mental illness within the prison populations (Adams, Ellis, Brown, Owens, & 

Halsey 2009; Commonwealth of Australia 2009; Richardson & McSherry 2010). 

Research reveals that prisoners represent a population with high levels of 

mental illness together with other disabilities, and also communicable diseases 

(Butler, Kariminia, Levy & Murphy 2004; Condon, Hek, Harris, Powell, Kemple & 

Price 2007; Hockings, Young, Falconer & O’Rourke 2002). In Australia, 

correctional systems come under the umbrella of the state and territory 

governments, which consequently places the delivery of mental health services 

also on the shoulders of the state and territory governments (Australian 

Institute of Health and Welfare 2010). While mostly health departments deliver 

health services to the prisoners, throughout Australian jurisdictions this delivery 

can vary from private health care delivery in the Northern Territory to the 

provision of health services by the department responsible for corrective 

services in Western Australia (Australian Institute of Health and Welfare 2010). 
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The above serves to situate one inevitable conclusion: MIPSOs (formerly 

prisoners)9 with a tendency towards violent behaviour, upon release will 

continue to be placed in the community. Hence the matter of sufficient 

accommodation, community services and particularly supervision for these 

persons, not unlike the initial deinstitutionalisation experience, must be in place 

to meet not only the release of these former (mentally ill) prisoners, but also 

those MIPSOs placed on Community Treatment Orders and released by a 

Mental Health Review Tribunal. With the potential release of many MIPSOs 

from the prisons to the community, it may be assumed that any 

deinstitutionalisation of this cohort will again highlight the inefficient 

government programmes, strategies and techniques that are promoted as the 

means to ensure community safety. The issue of conduct will require constant 

consideration of the control practices currently set in place by government to 

counteract criminogenic situations based on the rationale that dangerousness 

has given way to risk (Castel 1981). 

4.5 Conclusion 

This chapter has explored the deinstitutionalisation experience of various 

countries, with a view to establishing what represented the dominant reason 

guiding the closure of the asylums. For this reason I provided an overview of the 

deinstitutionalisation movement in Australia and New Zealand, Canada, US, UK, 

Italy, France and Germany, discussing elements of various historical and 

contemporary aspects of this development. My first intention was to provide 

the necessary background information on the excessive fiscal constraints many 

governments were exposed to under the welfare state ideology which led to an 

emphasis being placed on the market through neo-liberal governmentality. 

Although not all countries selected by me for comparative analysis subscribe to 

neo-liberal principles, nevertheless it could be construed that a mode of 

rationality which appears to be applied within the construction of specific policy 

                                                      
9 On rare occasions forensic patients may also be released but usually, as in the case of the Port 
Arthur shooter Martin Bryant in Tasmania who killed 35 people and wounded 23 release is not 
an option. 
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structures tends to focus primarily on the saving of costs irrespective of the 

country involved. In this regard, I ascribed to Scull’s (1977) research which held 

that deinstitutionalisation was based on ‘economic rationalism’ rather than 

humane reasoning. Part of the basis for this acceptance was due to the 

movement of many people to nursing homes, single-room occupancy buildings 

and boarding homes while others went to live with families who were ill-

equipped and poorly supported to meet their relation’s needs. This illustrates, I 

would suggest, that mental health policy-makers at all levels considered 

community care would be cheaper therefore placing emphasis on shifting 

individuals to the community without ensuring adequate housing, resources, 

and community care were in place for the patients prior to 

deinstitutionalisation. Lamb and Bachrach (2001, p. 1) highlight what they 

consider should have occurred to ensure a successful deinstitutionalisation:  

Among the lessons learned from deinstitutionalization are that successful 
deinstitutionalization involves more than simply changing the locus of care; 
that service planning must be tailored to the needs of each individual; that 
hospital care must be available for those who need it; that services must be 
culturally relevant; that severely mentally ill persons must be involved in their 
service planning; that service systems must not be restricted by preconceived 
ideology; and that continuity of care must be achieved. 

Another issue covered in this chapter is the faith placed in psychiatric 

medication to counteract a risk of harm from FPs or MIPSOs in the community. 

This was due to the claim that medication represented a major criterion for 

deinstitutionalisation. Recent research by Swanson et al. (2008) tends to shake 

the foundations of that faith through their statement ‘… it is unknown whether 

antipsychotic medication can reduce violent behaviour in general, or only when 

such behaviour is associated directly with psychosis’ (p. 38). If this finding is 

correct, then while any claim that at the time of deinstitutionalisation there 

should have been monitoring to ensure medication compliance is historically 

noteworthy. Swanson’s et al. (2008) study infers that, not only is it imperative 

to regularly monitor medication compliance, but also to regularly monitor the 

MIPSO (or FP if applicable) in order to observe any deterioration in their 

behavioural pattern which may indicate the possibility for future violence. For 

the purposes of this cross-national comparative study, the following two 
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chapters seek to explore, firstly Australian mental health legislation, and then 

the respective legislation enacted in each of the above countries regarding the 

ruling not guilty by reason of insanity, or being unfit to stand trial. From this 

exploration, I seek to unravel from the legislation what similarities or 

differences exist in this regard. If there does exist a difference to this ruling in a 

particular country, I look to how this affects the treatment and disposition of 

MIPSOs when subject to criminal charges. Perhaps more importantly in relation 

to my topic, I look to whether any such differences, if found, demonstrate a 

conclusive, more proactive supervisory approach that effectively diminishes the 

crime rate or re-offending statistics from this cohort. 

The following chapter discusses the various forms of law that impact on the 

MIPSO (or FP), if released from a hospital or a prison, and the requirements that 

permit that person access to the community. Dangerousness is a central aspect 

of the stereotype of the mentally ill person (Nunnally 1958; Phelan, Link, Stueve 

& Pescosolido 1996; Link, Cullen & Wozsniak 1987; Angermeyer 1996: Penn, 

Guynan, Daily, Spaulding, Garbin & Sullivan 1994). While this thesis 

concentrates on supervision to prevent a MIPSO who exhibits aggressive or 

disruptive behaviour from becoming a FP through commission of a murder or so 

forth, FPs are mentioned on occasion to illustrate their journey through the law 

as opposed to the MIPSO. As such, it becomes a vital role for mental health 

pratitioners to counteract the ramifications of public conceptions. Protecting 

people from a mentally ill person who is dangerous centres on the obligation of 

the State to protect both the individual and the public. For protection from the 

risk of harm from the FP or MIPSO, there may be a need to remove, restrain and 

restrict the autonomy of that person. Hence, the public looks to the law to 

provide control measures that determine whether that person will represent a 

risk to the community, the necessity of removal of that person from the 

community for emergency psychiatric treatment, and their eventual release 

back into the community. 
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Chapter 5  

5.1 Introduction 

In previous chapters the issue of deinstitutionalisation through which mentally 

ill persons were released from the asylums to the community was discussed. 

Discussion also centred on the lack of facilities, accommodation, services and 

mental health community-based centres to assist those released to function in 

that community which led to an alleged increase in crime. I have surmised 

earlier that part of the reason for that alleged increase arose from the paucity 

of community-care to monitor such requirements as medication compliance 

and, thus, being in a position to ensure a person did not decompensate. Sheth 

(2009), Richmond and Savy (2005), Nottestad and Linaker (2003) and Thomas 

(1998) all refer to the issue of non-compliance with medication as the reason 

some mentally ill persons became involved in the criminal justice system. It is 

through its role as an agent of social control (Pitts 1971; Kitterie 1971; Zola 

1972; Conrad 1975) that the medical institution has addressed deviant 

behaviour by medicalisation thus defining mental illness as a medical 

problem/illness which permits the profession to provide some remedy for it. 

Bartlett and Sandland (2007) propose that the provision of medical treatment 

for mental illness, in or out of hospital, represents a tension ‘between the 

politics or control and the politics of rights’ (p. 351). This is not a new concept 

with psychiatry and public health having always been involved with social 

behaviour thus conceptualising them as responsible for social control (Foucault, 

1965; Szasz, 1970; Rosen, 1972). 

In more modern times, it can be stated that many mentally ill persons who 

sometimes offend (MIPSOs) have never been subjected to residing in an asylum. 

For the purposes of this thesis the main factor drawn from the overview of 

deinstitutionalisation was the actual release of MIPSOs to the community with 

seemingly little supervision. Here the exercise of power employed particular 

modes of rationality which effectively followed notions of what is rational and 

what is not. In this case, what is again being alluded to, is government 
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rationality which held that mentally ill persons released from the asylums would 

continue to voluntarily take their medication, which is in keeping with the 

aforementioned theory of medicalisation as the agent of control (Pitts 1971; 

Kitterie 1971; Zola 1972; Conrad 1975). Today, included in this implication, is 

the ‘new generation’ of MIPSOs who in addition to their illness and non-

compliance with medication may also abuse drugs and alcohol. Through the 

current era where cost containment with regard to hospitalisation is a given, 

there is a requirement for developing strategies for managing risk in the 

community if and when the MIPSO (or forensic patient (FP)) is released under a 

form of community treatment order. The priority, it would seem, is that closer 

monitoring of treatment involving medication compliance and greater attention 

to substance abuse co-morbidity must be applied to minimise any risk of 

violence by a MIPSO (or FP) to themselves or others (Swartz, Swanson, Hiday, 

Borum, Wagner, & Burns 1998). 

5.2 The ‘mentally ill person who sometimes offends’ 
and ‘forensic patient’ 

Forensic psychiatry represents a complicated interaction (related to 

criminology) of mentally ill offenders and the criminal and civil justice systems 

(Kaiser 2004). In order to illustrate my reference to MIPSOs and FPs, I have 

adopted the simplification of Kaiser’s view of the word ‘forensic’ as it allows me 

to refer to a MIPSO as a person who generally faces a Local Court on a summary 

charge rather than a FP who is required to present to a District or Supreme 

court due to the seriousness of their crime. In this way, it is suggested, this 

permits me to effectively remove any connection to imprisonment from the 

definition of the word ‘forensic’ as it will be shown later that there are many 

mentally ill persons imprisoned10 who, however, have only committed a non-

violent, nuisance or trespass ‘crime’. Rather, the distinction between the two 

                                                      
10 In later discussion it will become evident that it is not only overseas countries that have a 
large population of mentally ill persons within their prisons, but Australia also. 
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cohorts is drawn from the seriousness of the crime committed not the fact that 

they have been imprisoned. 

5.3 Neo-liberalism’s impact on mental health legislation 

Policy discourses, according to governmentality theorists, are a means through 

which neo-liberal rule is exercised regarding particular risky populations (Dean 

1999; Rose 1998). As Petersen (1997, p. 194) argues, ‘Neo-liberalism is a form of 

rule which involves creating a sphere of freedom for subjects so that they are 

able to exercise a regulated autonomy’. A governmentality approach, therefore, 

expects mentally ill persons to self-manage constructions of risk thereby leading 

them to become responsible neo-liberal citizens (Fullagar & Gattuso 2002). Rose 

(1999), commenting on neo-liberal governmentality, highlights how a form of 

regulated freedom is a political strategy used to secure the ends of government 

by devolving autonomy and responsibility from the state to an active citizenry. 

This does not mean, because the state no longer claims to have the ability to 

solve all of society’s problems and relies more on non-state actors (including 

individuals), that the state does not remain a pivotal actor in its 

conceptualization of problems and its promotion of proposed solutions (McKee 

2008). An examination of the way that rule is exercised involves avoiding 

dwelling solely on the overt control of the centralised state, but also conducting 

an examination in a detailed manner of the ways in which human beings have 

been transformed into subjects inducing the effects of power especially in the 

making of human subjects and social order (Brown 2006). Through 

neo-liberalism, pressure is placed on governments to implement economic 

moderation and to cut budgets, in health care services (Callahan & Wasunna 

2006).Understood in this way, government seeks to mould the MIPSO’s conduct 

individually and collectively through authorities, strategies, and tactics, in order 

to protect what it sees as the welfare of each and all. For Foucault, therefore, 

the term government refers to conduct of conduct; the shaping of the way a 

person regulates their life in quotidian detail. The techniques and strategies that 

surround supervision of MIPSOs (and FPs) whilst in the community requires a 

means of securing a moral foundation (Nettleton 1991) for psychiatry. In other 
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words, how do the words norm and law operate to create normative and legal 

ordering across multiple sites of social conduct? (Walby 2005). The relevance of 

a governmentality approach is its usefulness in understanding how neo-

liberalism seeks to govern, and shape the conduct of the whole of society as 

their domain through the deregulated market as a system of power and 

economics. 

5.4 Safe-guarding the community: Psychiatrists as the 
experts 

Previously mentioned, the law turns to psychiatrists or psychologists (or 

authorised general practitioners) to furnish information regarding a person’s 

level of risk prior to release (Ogloff & Davis 2005). Grounds, Gelsthorpe, Howes, 

Melzer, Tom, Brugha, Fryers, Gatward & Meltzer (2004) refer to the major 

domination that psychiatrists have achieved in the treatment of mental illness 

since the Poor Law 1834, and in light of this they conclude that the law 

continues to accept the authority of psychiatrists in this field. Seeking to 

manage risk and danger represents part of a unified complex of power couched 

by a synergistic relationship between the legal and the psychiatric (McCallum 

1997). Miller (1993) maintains that legal, clinical and therapeutic considerations 

in relation to the MIPSO can contradict one another especially when dealing 

with the individual’s right to liberty and the state’s duty to protect public safety. 

The ‘protection of public safety’, it is assumed, relates to the previously 

mentioned upholding by psychiatrists of the benefits of following a medication 

regime thus assuring control of their patients. Foucault’s (2006) argument that 

medication internalises control appears to confirm a need for monitoring of 

MIPSOs as it does not necessarily follow that this cohort will routinely comply 

with their medication regime once released. 

As legal, social and psychiatric discourses assist in the construction of mental 

patients as punishable objects, I widen my scrutiny of the legal discourse 

relevant to those concepts to demonstrate how competing and contradictory 

discourse can serve to identify who gets to participate and who is excluded. In 



  167 

those cases where an untoward incident does occur involving a MIPSO (or FP) 

released to the community, media reporting utilises discourse that plays a 

significant role in shaping how the community views the mentally ill person, and 

that view is generally that they can not only be bothersome, but dangerous 

(Nunnally 1961; Wahl & Roth 1982; Day & Page 1986). On the other hand, 

examination of the discourse contained in mental health legislation, provides a 

means by which to gain an understanding of the different role which legislation 

has, that being to create regimes of truth and legitimise certain governmental 

actions. In other words, discourses can shape and create meaning systems that 

gain the status of truth (Foucault 1980). My reference to how the media 

presents the MIPSO involved in criminal activity is consistent with a reporting 

trend of truth. This bears out Foucault’s contention that discourse is related to 

power as it operates by rules of exclusion (Foucault 1972). 

5.5 Looking to the law to create policy 

For governments, the solution lies in the law which should prioritise the 

requirement to protect the public from the risks that MIPSOs may pose. In 

order to authorise varied preventative and therapeutic activities within existing 

practices of mental health policy, these practices are operationalised through 

employing particular forms of expertise (McLachlan 2014). This illustrates Rose 

and Miller’s (1992) concept of governing at a distance as the questions of 

freedom, competence and responsibility can be understood as questions for 

largely expert determination (Sales 2013). The role of expertise not only grants 

authority within certain political and professional centres but also grants 

governments the necessary sanction to effectively administer a policy (Rose & 

Miller 1992). The concept impacts on the realities of mental health practice 

permitting decision-makers to function in accordance with their training and 

expertise. Whereas the desire to control risk of harm from MIPSOs (and FPs if 

applicable) while in the community shapes mental health law, the policy-makers 

can only draft the law in an attempt to accomplish that end (Fanning 2013). 

If the process leading to a decision is founded on insight into the significance of 

negative alternatives, then that decision is considered more rational. Hence, 
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this supports establishing objectives or goals involving a mental health context 

through logical steps. Kørnøv and Thissen (2000, p. 192) maintain that ‘… this 

view of rationality in decision-making requires a distinction between the 

rationality of the process (meaning that rational procedures are followed) and 

the rationality of the outcome of the process (meaning that, in the end, the best 

approach is chosen to achieve given aims).’ Unfortunately, irrespective of using 

a rational procedure, there is no guarantee that a rational choice is automatic. 

It is Kørnøv and Thissen’s (2000) argument that this is due to imperfect 

information, multiple objectives that are not clearly established, plus the fact 

that when it comes to decision-making, irrespective of utilising a rational model, 

people do not always behave as assumed. This reveals that rationality is not 

absolute leading to the interpretation that political power play often disregards 

evidence in determining an outcome. 

5.6 Mental health changes 

The mental health system underwent three important interacting changes in 

the 20th century. First was deinstitutionalisation which shifted care from being 

hospital-based to that of community-based treatment. In the second instance, 

the emphasis on patients’ therapeutic requirements shifted to patient rights 

and third, the concentration was on what risk of violence did the MIPSO (or FP) 

represent if released to the community, rather than the issue of 

dangerousness? (Allan 2003). 

5.7 The criminal justice system and its reliance on 
psychiatrists 

Dealings under law for MIPSOs and/or FPs necessitates discussing how it 

eventuates that they may not be imprisoned, but rather ruled not guilty of 

committing the crime and, in due course (for the most part), released into the 

community to live or be treated. In most countries with legal systems derived 

from the common law in accordance with the English model, a person accused 

of a crime does not face trial if it is found that they were insane at the time of 

committing the alleged offence (Hoge, Bonnie, Poythress & Monahan 1992; 
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Poythress, Bonnie, Hope, Monahan & Oberlander 1994). Fitness to plead, on 

the other hand, is based on the accused’s ability to understand certain criteria 

in order to stand for trial which is set out in the common law standard of the 

Victorian case R v Presser [1958] VR 45 at 48 (Hart & Hare 1992). The issue 

remains fundamental to the criminal law, and it impinges on the practice of any 

psychiatrist asked to examine persons facing criminal charges where it is 

suspected that the person may have a mental illness. Later discussion shows 

that it is not only serious criminal matters which attract a requirement to be fit 

to plead or possess a mentally healthy mind, as these requirements can also fall 

to a Magistrate dealing summarily with a charge. Whereas legal decisions are 

the ambit of the criminal courts, there is a reliance on mental health experts, 

mainly psychiatrists, to determine the matters of fitness to plead and whether 

the person is mentally ill (Hart & Hare 1992; Reich & Tookey 1986; Williams & 

Miller 1981). It also impinges on the topic of this thesis due to the court’s duty 

to prescribe explicit standards and procedures for achieving a balance between 

the state’s prosecutorial interests with the mentally ill accused person’s liberty 

interests (Cameron 2004). Hence, a defence of mental illness under common 

law or in keeping with the criminal codes of some Australian states requires that 

the diagnosis of a severe form of mental illness reveals that the person has false 

beliefs caused through grossly disorganised thinking, and thus prevents the 

person from understanding that their behaviour is morally wrong. 

Conception of mental illness by psychiatrists is not equivalent, for several 

reasons, to the law of insanity (McAuley & McCutcheon 1993). As opposed to 

the law’s concept that legal insanity contravenes wrongdoing, psychiatrists deal 

with diagnoses of mental conditions only (Yannoulidis 2002). 

Each state and territory of Australia plus the Commonwealth have criminal laws 

that apply to persons with a mental illness in so far as prosecution and 

disposition is concerned (Australian Law Reform Commission 2005). In addition, 

criminal legislation and other connected acts come into contact with mental 

health services through the relevant jurisdiction’s mental health acts. Mental 

health tribunals have been established by all Australian states and territories for 
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the purposes of assessing whether to retain civilly committed FPs in the mental 

health systems (Ransley 2006). With respect to civil commitment, irrespective of 

the fact that mental health and justice are regarded as two different systems 

that compete, rather a treatment/control system has evolved through the 

joining together of the two which aims to deal with mental health cases that are 

regarded as problematic for society. 

5.8 The role of law 

Law constitutes the mental health system as ‘it authoritatively constructs, 

empowers, and regulates the relationship between the agents who perform 

mental health functions’ (Unsworth 1987, p. 5). The referral to ‘law’, in a sense, 

demonstrates the recognition of the discourse surrounding ‘risk’ that has now 

transferred from the mental asylum to the community. According to Shea 

(1996, p. 155), ‘The legitimisation of “dangerousness” is purportedly effected by 

its transmogrification into “risk”‘. Recourse to the usage of the term 

dangerousness allowed the justification of preventive incarceration through 

being legitimated by its objectification in terms of a disease (Campbell 1988, p. 

128) which has been referred to above. While ‘danger’ is a matter of judgement 

or opinion ... risk is, in principle, a matter of fact. Hence, where psychiatrists 

mobilise risk through expertise, then risk functions as a ‘technology of 

government’ (Rose & Miller 1992). By co-opting psychiatry’s expertise, the law 

is able to undertake decision-making based on extra legal grounds thereby 

legitimating the exercise (Yannoulidis 2002). Hence, mental health law is 

required to provide a regulatory framework for mental health services based on 

the doctrine of parens patriae coupled with police powers of the state, which, 

when joined with that authority, legitimises certain programs and provides for 

an organisation’s capacity to determine policy (Rose & Miller 2010, p. 286). 

Protection remains the main objective, that is, to prevent harm to the MIPSO 

(or FP) and ensure public safety (Gottschalk 2010). Yannoulidis (2002) makes a 

suggestion which demonstrates the absolute complexity of making a forecast as 

to the future dangerousness of an individual. His view is that the only way to 
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judge whether a person will be dangerous or not is to ‘allow them to go free.’ 

Uncertainty with regard to the possibility of future violence from a MIPSO (or 

FP) may justify confinement of that person. Such decisions are motivated less by 

recent changes in the ideology of governments (governmentality) (Grieg 1997) 

rather than the ‘psychosocial ramifications’ for the community and the person. 

Reliance is now centred on the skills of both psychiatrists and psychologists to 

assist the MIPSO achieve the political goals of self-responsibility and self-

management. (Grieg 1997; Pratt 1998; Floud 1982). 

5.9 Mentally ill persons who sometimes offend and the 
law 

Dealings by the authorities with a person living with a mental illness who has 

engaged in criminal activity occur in various stages under the law. Those 

particular stages are explored here to provide a framework for discussion and 

later comparison to overseas practices. Attention is paid to the cadres of 

experts positioned as the appropriate caretakers and practitioners of knowledge 

where the dissemination of this kind of knowledge, as ideas and concepts 

produced within discursive sites can be ‘up-scaled’ or ‘re-encoded’, whose 

expertise becomes the foundation for central state policies (Peck 1998). 

Through analysing legal discourse applicable to dealings with MIPSOs in the 

criminal justice system in this context, legal discourse manages to marginalise 

certain populations as deviant, violent and in need of control. Ideas, beliefs, and 

perceptions about the world are expressed through language which helps us 

construct such concepts (Day & Page 1986; Shain & Phillips 1991; Wahl 1992). 

Arrigo (2003) maintains that investigating these concepts allows us to 

understand how punishable people are labelled and categorised. Psychological 

jurisprudence, according to Arrigo (2003), has taken a critical stance through 

reference to binaries such as health/illness, normal/abnormal, 

competent/incompetent and, for the purposes of this discussion I add the 

binary of fit/unfit to plead. Between constructed binaries, only one of the two is 

privileged. Hence Arrigo (2003) posits that the result is a revelation of the way 
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‘… in which narratives are pre-reflectively constructed, reinforced and 

legitimized’ (p. 57). 

In the English language, fit/unfit can be used in various contexts. For example, in 

a sports discourse fit could be applied to the individual athlete who is capable of 

enduring long periods of physical activity and this could be construed as a 

positive, whilst unfit, for example, could be applied to an obese person 

incapable of such activity and thus that person may attract a negative labelling. 

Whilst the observer of the obese person may themselves be overweight and 

hence unfit, our dividing practices place ourselves outside such a construct 

thereby permitting us to create the object of other in mainly negative terms. In 

legal discourse, fit to plead, as discussed previously, labels the accused as being 

normal, whilst the person who is unfit to enter a plea is placed outside the 

norm. This is especially so if a person is labelled mentally ill through a finding 

that they are unfit to plead. Such a concept permits the marginalization of 

populations labelling the person as one in need of control. 

It is beyond the scope of this thesis to discuss all aspects of the relevant mental 

health legislation relating to the respective Australian States and Territories. 

Rather, to enable a comparative analysis of similar legislation in Canada, UK, US, 

New Zealand, France, Germany and Italy, I have focused on provisions 

contained in the Australian legislation that recognise the insanity defence, being 

unfit to stand trial, and by which leave to the community for the MIPSO’s 

treatment can be granted, and those sections that stipulate the supervision 

required whilst they are in that community. 

5.10 Queensland 

In view of Queensland’s unique mental health system, and recent change to its 

mental health act, discussion will be contained to the practical scope of this new 

legislation. On the 18 February 2016, the Queensland Parliament passed the 

Mental Health Act 2016 (MHA 2016). Work to reform the system has begun 

with the new Act expected to commence implementation in November 2016. 

A number of changes have been introduced including matters relating to 
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persons living with an intellectual disability. For the purposes of this discussion 

reference is restricted to the sections on mental illness, fitness to plead and to 

the various Treatment Orders that can result in a MIPSO (or FP) being allowed 

access to the community. 

5.10.1 How matters are referred to the mental health court 

In Queensland, where a mentally ill person faces a jury trial in a Supreme or 

District Court, any decision involving whether that person was not criminally 

responsible for the offence due to mental illness can be made in that court. 

Offence in this case is an offence against any of the following provisions of the 

Queensland Criminal Code Act 1899 and apply to issues surrounding forensic 

patients (FPs): 

• Section 302 (Definition of murder) and 305 (Punishment of murder); 

• Section 303 (Definition of manslaughter) and 310 (Punishment of 
manslaughter); 

• Section 306 (Attempt to murder); 

• Section 317 (Acts intended to cause grievous bodily harm and other 
malicious acts); 

• Section 320 (Grievous bodily harm); 

• Section 349 (Rape); 

• Section 350 (Attempt to commit rape); and 

• Section 351 (Assault with intent to commit rape). 

• Section 27 of the Queensland Criminal Code Act makes provision for 
a criminal case to be referred to the Mental Health Court if it is 
believed that the alleged offender: 

• is mentally ill 
• was mentally ill 
• has an intellectual disability11; and 
• at the relevant time was deprived of a relevant capacity. 

A reference to the Mental Health Court must be accompanied by a copy of a 

report on the expert’s examination of the person (see section 101 Mental 

Health Act 2016). A chief psychiatrist is not only bound by the Act in this regard 

                                                      
11 The former Mental Health Act 2000 did not include ‘intellectual disability’ as during that 
period it was referred to in the Disability Services Act 2006 (Qld). 
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as they, under their own initiative, may refer the matter if it is considered by 

them to be in the public’s interest for the protection of the community (MHA 

2016, Part 5, section 101(b)(ii)). On the other hand, the definition of mental 

illness differs from that of the Criminal Code: 

Part 3 section 10 Meaning of mental illness: 

(a) Mental illness is a condition characterised by a clinically significant 

disturbance of thought, mood, perception or memory. 

Other means of referring a matter to the Mental Health Court can occur in a 

number of ways. Most commonly, a reference is made by: 

• the Director of Mental Health - if the person is receiving treatment 
in the mental health system or 

• the person charged with the offence or 

• the person’s lawyer 

The following two flowcharts show dealings with first, the forensic mental 

health system (serious charges) and second, the referral path for those MIPSOs 

who commit a non-violent crime (for example trespass). 

 

Figure 2. Procedure for dealing with forensic patient due to seriousness of crime 

Source: Queensland Government Queensland Health 2008 
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Figure 3. Procedure for dealing with MIPSO 

Source: Queensland Government Queensland Health 2008 

Part of the duties of the Mental Health Court include deciding if the alleged 

offender was of an unsound mind when the offence was committed or if their 

unfitness for trial is not permanent, thus resulting in the Court periodically 

referring the matter to the Mental Health Review Tribunal for review (MHA 

2016, Part 5, section 101(b)(ii)). Other duties pertain to the hearing of appeals 

from the Mental Health Review Tribunal and issues involving the detention of 

MIPSOs in authorised mental health facilities. The panel for the court is 

constituted by Judges of the Supreme Court and these persons are assisted by 

two psychiatrists for the purposes of advising the court on the meaning and 

significance of clinical evidence and issues. 

In that instance where at the time of the offence a person appears to have had 

an unsound mind through mental illness or is unfit for trial, a magistrate may 

dismiss the charge for a summary offence. Under the new Queensland mental 

health act, this power now applies not only to a person living with a mental 

illness, but also an intellectual disability or other mental condition. A revised 

Court Liaison Service in Queensland will deliver this power to the magistrate. 

Another option for a magistrate is the reference of a suspected mentally ill 



  176 

person to an authorised mental health service for examination. Indictable 

offences can be referred to the Mental Health Court if the magistrate regards a 

forensic order or treatment support order is warranted. An instance would be 

due to repeat offending behaviour by the person. 

Another function of the Mental Health Court is the granting of a variety of leave 

(through Orders) to the community for MIPSOs (or FPS). For example, Part 4 

section 18 (1) refers to providing treatment and care through a treatment 

authority to a mentally ill person who does not have the capacity to consent to 

treatment, ‘and there is a risk of imminent serious harm to the person or 

others’ (Part 4, section 18(3) of MHA 2016). Under this section treatment can be 

provided in the community or as an inpatient (Part 4, section 18(5) of MHA 

2016). Even if the person is destined to be an inpatient, he or she is entitled to 

limited community leave of not more than 7 days. 

What is discerning is in the event a MIPSO (or FP) is charged with a serious 

offence (Part 4, section 20(1) of MHA 2016)), irrespective of whether the person 

is already subject to a treatment authority, forensic order, community 

treatment order or treatment support order, a psychiatric report can be 

requested as to the soundness of the person’s mind at the time of the offence 

(Part 4, section 20(1)(a), or unfit for trial (Part 4, section 20(1)(b). What is being 

highlighted is that this is a requirement despite the fact the person is already on 

some kind of order which can only suggest supervision has failed as a 

consequence of their having engaged in further criminal activity. Part 4, section 

20 (2) refers back to the matters mentioned in subsection (1) and directs the 

psychiatrist to prepare a report and in subsection Part 4, section(2)(1) states 

that the chief psychiatrist may do so ‘if the chief psychiatrist considers it is in 

the public interest.’ The order referred to in Part 4, section 20(1)(a) is classified 

as a Community Treatment Order whereas the order referred to in section 

20(1)(b) is an Inpatient Treatment Order. An application for a Treatment Order 

can be made by a psychiatrist to the Mental Health Review Tribunal. It is the 

responsibility of the Tribunal to nominate the duration of the Order (section 
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55(i)), and whether the Order is to be a Community Treatment Order (section 

55(ii) A) or an Inpatient Treatment Order (section 55(ii) B). 

5.11 South Australia 

Mental illness under the Mental Health Act 2009 (SA) is described as ‘any illness 

or disorder of the mind’ and requires one to go proceed to Schedule 1 (page 63) 

to observe other conditions, (for example, development disability or the use of 

drugs and alcohol) that do not constitute a mental illness. On the other hand, 

under the Criminal Law Consolidation Act 1935, section 269A (1) a mental illness 

means a pathological infirmity of the mind (including a temporary one of short 

duration). Included under this same section, mental impairment means either: 

• a mental illness; or 

• an intellectual disability; or 

• a disability or impairment of the mind resulting from senility, but 
does not include intoxication. 

A further interpretation can be found under the Criminal Law Consolidation Act 

1935 (see Part 19C (5) in reference to a mental impairment which is regarded as 

an impaired intellectual or mental function resulting from a mental illness, an 

intellectual disability, a personality disorder, or a brain injury or neurological 

disorder (including dementia). Part 8A section 269C of the Criminal Law 

Consolidation Act 1935 contains the information related to mental competence 

to commit offences, the defence of mental impairment, mental fitness to stand 

trial and options for Magistrates for those found unfit to stand trial. As such, 

mental competence is in relation to a person (under section 269C) and states: 

A person is mentally incompetent to commit an offence if, at the time of the 
conduct alleged to give rise to the offence, the person is suffering from a 
mental impairment and, in consequence of the mental impairment— 

1. does not know the nature and quality of the conduct; or 

2. does not know that the conduct is wrong; or 

3. is unable to control the conduct. 

Defendants in cases where mental competence is raised have this issue 

separated from their trial. An examination by a psychiatrist can be requested by 

the court with the results forwarded to the court on completion (Part 8A, 
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section 269FA (b)). Should the defendant be regarded as mentally incompetent 

to have committed the offence, and when the objective elements of the offence 

are established, then the court is required to find the defendant not guilty but 

subject to supervision. When the court decides there is no requirement for 

supervision, the defendant may be found not guilty and discharged. 

Matters referring to mental unfitness to stand trial are found under Part 8A, 

Division 3, section 269H: 

A person is mentally unfit to stand trial on a charge of an offence if the 
person’s mental processes are so disordered or impaired that the person is— 

1. unable to understand, or to respond rationally to, the charge or the allegations 
on which the charge is based; or 

2. unable to exercise (or to give rational instructions about the exercise of) 
procedural rights (such as, for example, the right to challenge jurors); or 

3. unable to understand the nature of the proceedings, or to follow the 
evidence or the course of the proceedings. 

A question as to the mental fitness to stand trial (section 269J) before the trial 

can see the court order an investigation— 

1. on the application of the prosecution or the defence; or  

2. if the judge considers the investigation necessary to prevent a possible 
miscarriage of justice—on the judge’s own initiative.  

3. If a court orders an investigation into the defendant’s mental fitness to stand 
trial after the trial begins, the court may adjourn or discontinue the trial to 
allow for the investigation. 

4. If a court before which a preliminary examination of an indictable offence is 
conducted is of the opinion that the defendant may be mentally unfit to stand 
trial, the preliminary examination may continue, but the court must raise for 
consideration by the court of trial the question whether there should be an 
investigation under this Division of the defendant’s mental fitness to stand 
trial 

Following a determination of mental incompetence to have committed the 

offence and thus been placed on a supervision order, the court is required to fix 

a limiting term. Here it is necessary for the court to establish a term that is 

equivalent to the period of imprisonment or supervision which would have 

been applied if the defendant was mentally-healthy. Another option is to 

commit the defendant to detention or actually release the defendant subject to 

conditions. 
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Summary or minor indictable offences can be dealt with by Magistrates under 

the Criminal Law (Sentencing Act) 1988 where it is found the defendant suffers 

from a mental impairment. If the court finds a mentally ill person guilty of a 

summary or minor indictable offence, or even in the event before a charge of a 

summary or minor indictable offence has been made, the court may release the 

defendant without conviction or penalty (section 19C). This is conditional that 

the defendant does not represent an unacceptable risk to the safety of a 

particular person or the community (section 19C(2)(b)). The Act includes 

provisions that are directly related to the South Australian Magistrates Court 

Diversion Program and Treatment Intervention Programs (section 19C(3) (a)). 

5.12 New South Wales 

Under the Mental Health Act 2007, the definition for mental illness and mental 

disorder are defined as follows: 

Mental illness—S14(1) A person is a mentally ill person if the person is suffering 
from mental illness and, owing to that illness, there are reasonable grounds for 
believing that care, treatment or control of the person is necessary: 

(a) for the person’s own protection from serious harm, or 

(b) for the protection of others from serious harm. 

Mental disorder—S15 A person (whether or not the person is suffering from 
mental illness) is a mentally disordered person if the person’s behaviour for the 
time being is so irrational as to justify a conclusion on reasonable grounds that 
temporary care, treatment or control of the person is necessary: 

(a) for the person’s own protection from serious physical harm, or 

(b) for the protection of others from serious physical harm. 

No attempt will be made to grasp the difference between the ‘protection’ 

requirements, that is, why with regard to mental illness protection refers to 

‘serious harm’, whereas a mentally disordered person’s criteria refers to 

‘serious physical harm’? Suffice to say, the Mental Health Coordinating Council 

(2014) is required to refer to the concept of ‘serious’ before a person is 

considered a mentally ill person. It is pointed out that the concept of ‘serious 

harm’ has not been defined in the Mental Health Act 2007 and only a broad 

concept of the term is applied by the Mental Health Review Tribunal. The Guide 
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Book for the Act maintains that it has no special legal meaning and is to be 

understood in its everyday usage (Mental Health & Drug & Alcohol Office 2010). 

Under section 33 of the Mental Health (Forensic Provisions) Act 1990, if a 

defendant appears to a Magistrate during the course of a proceedings to be 

mentally ill, the Magistrate may order the defendant to be taken to and 

detained in a mental health facility for assessment. Section 24 of the MHA 2007 

is used to facilitate the detention required under section 33. A series of 

examinations by a psychiatrist are made under sections 27(a), (b) and (c). 

Should the person be not found mentally ill or mentally disordered, and 

depending on the stipulation of the Magistrate as to whether or not the person 

is to be returned to the court, the person is usually referred back to the 

Magistrate in order that the case may proceed. If they are to be returned to the 

court, the police must take charge of the person for that purpose (section 

32(5)). 

Section 32 of the Mental Health (Forensic Provisions) Act 1990 involves 

proceedings in relation to a developmentally disabled person. This section is 

seen as a way for Local Courts to divert people out of the criminal justice system 

and into the human service sector. Part 3 contains the provisions relating to 

summary proceedings before a Magistrate involving intellectually disabled 

persons. 

While provisions regarding fitness for trial and being not guilty on the ground of 

mental illness are available in the Magistrates, District and Supreme Courts, 

where a serious crime has been committed the person is not eligible for 

diversion to the community. In regard to the matter of fitness for trial that 

question is determined by a Judge alone. In those cases where the person is 

deemed unfit to stand trial, he or she is referred to the Mental Health Review 

Tribunal one of the duties of which is to establish whether the person will 

become fit for trial within a period of 12 months (Section 24(1)). 
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Summary matters can be disposed of pursuant to Part 2, Division 3 of the 

Criminal Procedure Act 1986 if the defendant is suffering from a mental illness 

or a mental condition, or has a mental illness in accordance with Part 3 of the 

Mental Health Act 2007. In the event the defendant may be unfit to plead, the 

Magistrate can utilise a Part 3 order. This allows the Magistrate to either 

adjourn the proceedings if there is a possibility the person may become fit 

(section 32(2) or 33(1)). Other options available to the Magistrate can be found 

under either section 32(3) or section 33(2) of the MHA 2007. Should a section 

32 order be made by the Magistrate, he or she can dismiss the charge and 

subject the defendant to such conditions as, the defendant must comply with 

their treatment plan, take prescribed medication, abide by all reasonable 

directives of medical and support staff, and to reside in a specified place. 

However, the benefit of a section 32 order is that there is a better outcome 

than an order in accordance with section 10 of the Crimes (Sentencing 

Procedure) Act 1999. 

Where a person is found to have committed the offence, the Court must 

nominate a limiting term which is in accordance with a situation where the 

person is regarded as fit for trial. This ‘limiting term’ is the closest estimate to 

the sentence that would have been imposed should the person been fit for trial. 

The Court can then order that the person be detained in a mental health facility. 

5.13 Victoria 

Under the Crimes (Mental Impairment and Unfitness to be Tried) Act 1997 

section 6, a person is considered to be unfit to stand trial where: 

(1) A person is unfit to stand trial for an offence if, because the person’s mental 
processes are disordered or impaired, the person is or, at some time during the 
trial, will be— 

(a) unable to understand the nature of the charge; or 

(b) unable to enter a plea to the charge and to exercise the right to challenge 
jurors or the jury; or 

(c) unable to understand the nature of the trial (namely that it is an inquiry as 
to whether the person committed the offence; or 

(d) unable to follow the course of the trial; or 
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(e) unable to understand the substantial effect of any evidence that may be 
given in support of the prosecution; or 

(f) unable to give instructions to his or her legal practitioner; 

(2) A person is not unfit to stand trial only because he or she is suffering from 
memory loss. 

With respect to the defence of mental impairment (that is, the insanity 
defence), the criteria necessary to establish that status is a follows: 

(1) The defence of mental impairment is established for a person charged with 
an offence if, at the time of engaging in conduct constituting the offence, the 
person was suffering from a mental impairment that had the effect that— 

(a) he or she did not know the nature and quality of the conduct; or 

(b) he or she did not know that the conduct was wrong (that is, he or she could 
not reason with a moderate degree of sense and composure about whether 
the conduct, as perceived by reasonable people, was wrong). 

(2) If the defence of mental impairment is established, the person must be 
found not guilty because of mental impairment. 

The same Act has provisions dedicated to those instances where the person is 

found not guilty due to mental illness (Part 4, section 20) and dealings with 

regard to fitness to stand trial (Part 2, section 6) for Supreme, County and 

Magistrates Courts. In the matter of fitness to plead or stand trial, the judge 

may discontinue or adjourn the trial for the purposes of investigating the 

person’s fitness. As such the Court may grant bail, remand the person in 

custody, or remand the person in prison, and order an examination (Davidson 

2015). 

Under the Mental Health Act 2014, the meaning of mental illness is stated to be 

(refer section 4(1)): 

(1) Subject to subsection (2) mental illness is a medical condition that is 
characterised by a significant disturbance of thought, mood, perception or 
memory. 

Elements such as the presence of intellectual disability and usage of alcohol or 

drugs are not included in this definition. (Davidson 2015). The provisions of the 

Mental Health Act 2014 are mainly applied where a defendant may be before a 

court or in a police cell and is in need of immediate treatment thus allowing the 

Court Liaison Officer to complete an inpatient assessment order. 
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Should the defendant be diverted from the criminal justice system, under the 

Mental Health Act 2014 Part 4, Division 1, Section 10, they may be made the 

subject of a Level 1 treatment order which results from the person having a 

mental illness. Where it is decided by a medical practitioner or authorised 

health professional that the person suffers from mental illness then treatment 

for their own protection from harm or for the protection from harm to others 

can be instigated. 

Section 11 (1) contains the requirement where a psychiatrist or authorised 

medical practitioner making, confirming or varying such order is to notify the 

chief psychiatrist within 1 business day. In turn, the chief psychiatrist is required 

to advise the South Australian Civil and Administrative Tribunal in writing, a 

copy of the notice given under section (1). The length of the community order is 

set by Part 4, Division 1, section 10(4) at 28 days. 

A Level 2 community treatment order has much the same criteria applicable 

except for the duration of the order. Here, under Division 2, Part 16, section 

5(b), the period available is for 12 months which ceases at 2pm on a business 

day not later than 12 calendar months after the day on which it was made. 

Irrespective of whether a mentally ill person is the subject of a Level 1 or 2 

community treatment order, a psychiatrist or an authorised medical 

practitioner cannot authorise treatment (without consent) for an illness other 

than the mental illness unless in an emergency. Again, irrespective of whether 

the person is on a Level 1 or 2 community treatment order, they may be held 

under a detention and treatment order where a medical practitioner or 

authorised health professional has examined the person and decided the 

person has a mental illness and: 

1. because of the mental illness, the person requires treatment for their own 
protection from harm, or  

2. for the protection of others from harm, including harm involved in the 
continuation or deterioration of the person’s condition, 

3. a detention and treatment order is deemed the most appropriate and least 
restrictive course of action in ensuring suitable treatment of the mental illness. 
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5.14 Western Australia 

Not unlike some other Australian jurisdictions, Western Australia legislation 

dealing with the mentally ill can be confusing. For example, under section 130 of 

the Criminal Procedure Act 2004, when it comes to a question of the mental 

fitness of an accused to stand trial, this factor is dealt with under the Criminal 

Law (Mentally Impaired Accused) Act 1996. This same Act also deals not only 

with the definition of mental illness under section 8, but also includes mental 

impairment: 

In this part unless the contrary intention occurs: 

mental illness means an underlying pathological infirmity of the mind, whether 
of short or long duration and whether permanent or temporary, but does not 
include a condition that results from the reaction of a healthy mind to 
extraordinary stimuli;  

mental impairment means intellectual disability, mental illness, brain damage 
or senility. 

It falls to the Criminal Code 1913, section 27 to deal with the question of 

whether a person is not guilty of a crime through ‘mental impairment’: 
(1) A person is not criminally responsible for an act or omission on account of 

unsoundness of mind if at the time of doing the act or making the omission 
he is in such a state of mental impairment as to deprive him of capacity to 
understand what he is doing, or of capacity to control his actions, or of 
capacity to know that he ought not to do the act or make the omission. 

When deciding the matter of whether the accused is fit to stand trial, this 

particular issue is dealt with under section 9 of the Criminal Law (Mentally 

Impaired Accused) Act 1996 

An accused is not mentally fit to stand trial for an offence if the accused, 
because of mental impairment, is— 

1. unable to understand the nature of the charge; 

2. unable to understand the requirement to plead to the charge or the 
effect of a plea; 

3. unable to understand the purpose of a trial; 

4. unable to understand or exercise the right to challenge jurors; 

5. unable to follow the course of the trial; 

6. unable to understand the substantial effect of evidence presented by the 
prosecution in the trial; or 

7. unable to properly defend the charge. 
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Separate provisions apply for Summary Courts (section 16) and for the Supreme 

and District Courts (section 18) when the question of fitness for trial arises. The 

decision is usually decided by the judicial officer who is presiding who may 

order: 

• An examination and report by a psychiatrist or other expert; 

• Adjourn proceedings; 

• Discharge the jury; or 

• Make any other order deemed appropriate. 

If the court (summary, supreme or district) is satisfied that the person will not 

become fit to stand trial within 6 months, then there is a requirement for the 

court to dismiss the charge even though the question of guilt or otherwise of 

the person has not been decided. Based on this situation, the court is required 

to either release the accused or make a custody order (for Summary see section 

16 (5) & (6); section 19 (3) (b) & 4 (a) and section 4 (b)). 

In the instance action has been taken under the Criminal Procedure Act 2004, 

section 149 states ‘if a court acquits an accused of a charge on account of 

unsoundness of mind, the court must deal with the accused under the Criminal 

Law (Mentally Impaired Accused) Act 1996. Section 5 of the same Act, where a 

judicial officer refuses to grant bail under the Bail Act 1982 (see subsection (2)), 

the officer may make a hospital order in respect of the accused if the officer 

reasonably suspects- 

(a) that the accused has a mental illness for which the accused is in 
need of treatment; and  

(b) that, because of the mental illness, there is —  

(i) a significant risk to the health or safety of the accused or 
to the safety of another person; or  

(ii) a significant risk of serious harm to the accused or to 
another person; 
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Once the person is committed for detention in an authorised hospital by the 

judicial officer, the provisions of the Mental Health Act 2014 take effect. Here 

the definition of a mental illness under Division 2, section 6 is shown to be: 

1. A person has a mental illness if the person has a condition that— 
(a) is characterised by a disturbance of thought, mood, 
(b) volition, perception, orientation or memory; and 
(c) significantly impairs (temporarily or permanently) the 
(d) person’s judgment or behaviour. 

5.15 Tasmania 

Under section 4 (1) of the Mental Health Act 2013, the meaning of mental 

illness for the purposes of the Act is regarded as follows: 

1. a person is taken to have a mental illness if he or she experiences, 
temporarily, repeatedly or continually – 
(i) a serious impairment of thought (which may include 

delusions); or 
(ii) a serious impairment of mood, volition, perception or 

cognition; and 
2. nothing prevents the serious or permanent physiological, 

biochemical or psychological effects of alcohol use or drug-taking 
from being regarded as an indication that a person has a mental 
illness. 

Section 16, however, of the Criminal Code defines the criteria for a defence 

through mental disorder as: 

1. A person is not criminally responsible for an act done or an omission 

made by him– 

(a) when afflicted with mental disease to such an extent as to 
render him incapable of– 
(i) understanding the physical character of such act or 

omission; or 
(ii) knowing that such act or omission was one which he 

ought not to do or make; or 

Subsection (4) extends the term mental disease by stating that the term also 

includes ‘natural imbecility’. The same Act describes the defence of insanity as 

being applicable to all courts. 
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In the instance of establishing whether a person is unfit to stand trial or not, it is 

necessary to turn to Part 2, section 8 of the Criminal Justice (Mental 

Impairment) Act 1999 to consider the following: 

1. A person is unfit to stand trial for an offence if, because the person’s 

mental processes are disordered or impaired or for any other reason, 

the person is– 

(a) unable to understand the nature of the charge; or 

(b) unable to plead to the charge or to exercise the right of 

challenge; or 

(c) unable to understand the nature of the proceedings; or 

(d) unable to follow the course of the proceedings; or 

(e) unable to make a defence or answer the charge. 

Where it is undecided if a defendant is fit to stand trial and the matter is 

investigated (Part 2 section 11), a court may permit the person bail (with 

conditions), place the person on remand in custody or create an order detaining 

the person in a secure mental health facility. In other cases, the court may make 

an order that is regarded fitting for the custody and detention of the defendant. 

When an accused is found to be unlikely to be fit for trial within the 12 month 

period, a special hearing takes place (Part 2 section 15). What is being sought 

through this process is whether the accused is: 

1. not guilty of any offence; 
2. not guilty of the offence with which they were charged, but a finding 

cannot be made that the defendant is not guilty of an alternative 
offence; 

3. not guilty of the offence on the ground of insanity; or; 
4. a finding cannot be made. 

The Court has, when it is found that the person is not guilty on the ground of 

insanity, various options for dealing with that person: 

1. make a Restriction Order, 
2. release the defendant and make a Supervision Order, 
3. make a Treatment Order, 
4. release the defendant with conditions; or 
5. release the defendant unconditionally. 
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Where a matter is held before a Supreme Court, it falls to a jury to establish if 

the person is fit to stand trial (Section 12 & Section 15). Should a defendant be 

deemed unfit, it then becomes a matter for the jury to forecast if the person will 

become fit during the next 12 months. Here the Supreme Court, when it has 

been decided that the accused is unfit to plead or not guilty by reason of 

insanity, can place the person on a Restriction Order (Division 3 Section 24) or 

Supervision Order (Division 5 Section 29A). Under Part 10 section 75 of the 

Sentencing Act 1997, also available are Assessment, Hospital and Restriction 

Orders. The Restriction Order is applied should there arise the occasion where 

the person would have been sentenced to a term of imprisonment (except for 

their being found unfit to plead or not guilty by reason of insanity) (Part 10 

Section 77). The person, under such an Order, must be admitted and held in a 

secure mental health unit until the Supreme Court sees fit to discharge the 

Order. Alternatively, the court can subject the person to a Supervision Order 

which incorporates conditions related to treatment. The organisation to which 

the review of these Orders fall, is the Mental Health Review Tribunal. 

The Mental Health Act 2013 when directed to an instance where a person in 

custody is suspected by the police or a mental health officer to have a mental 

illness, then a referral can be instigated to have the person assessed (Part 3 

Section 23). The criteria of the person’s safety or the safety of others (Part 3 

Section 25) plays a large part in this course of action. Should it be determined 

that this criteria does apply to the person, they can be placed in protective 

custody thus allowing an officer to take them to the assessment centre. Should 

the person be charged with an offence, a Magistrate is permitted to allow bail 

for that purpose. Other conditions apply where the person is charged with an 

offence, for example, remanded in custody in a correctional centre and through 

the Corrections Act 1997 transferred to a secure mental health facility for 

assessment and treatment. Another possibility is a transfer from the court to 

the facility but this requires the approval of the Chief Forensic Psychiatrist. 
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5.16 Australian Capital Territory 

The ACT’s new Mental Health Act 2015 came into effect on the 1st March 2016. 

It is claimed that the new Act replaces the Mental Health (Care and Treatment) 

Act 1994 and is regarded as being in line with the United Nations Convention on 

the Rights of People with a Disability and the ACT Human Rights Act. 

Under Section 9(a) of the Act, the meaning of mental disorder is regarded as: 

…a disturbance or defect, to a substantially disabling degree, of perceptual 
interpretation, comprehension, reasoning, learning, judgment, memory, 
motivation or emotion, but (b) does not include a condition that is a mental 
illness. 

The Act also provides a meaning for mental illness stating under section 10 that 

this refers to: 

… a condition that seriously impairs (either temporarily or permanently) the 

mental functioning of a person in 1 or more areas of thought, mood, volition, 

perception, orientation or memory, and is characterised by– 

(a) the presence of at least 1 of the following symptoms: 

(i) delusions; 

(ii) hallucinations; 

(iii) serious disorders of streams of thought; 

(iv) serious disorders of thought form; 

(v) serious disturbance of mood; or 

(b) sustained or repeated irrational behaviour that may be taken to 

indicate the presence of at least 1 of the symptoms mentioned in 

paragraph (a). 

Section 27 of the Criminal Code 2002 provides a different outlook on what is 

termed mental impairment. Here, under sub-section (1), mental impairment 

‘includes senility, intellectual disability, mental illness, brain damage and severe 

personality disorder.’ Sub-section (2) refers to mental illness as ‘… an underlying 

pathological infirmity of the mind, whether of long or short duration and 

whether permanent or temporary, but does not include a condition (a ‘reactive 

condition’) resulting from the reaction of a healthy mind to extraordinary 

external stimuli’ but under sub-section (3) it is stated ‘However, a reactive 
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condition may be evidence of a mental illness if it involves some abnormality 

and is prone to recur.’ 

Those persons facing court who it would seem are mentally ill are transferred 

under section 309 of the Crimes Act 1900 for assessment or inpatient care from 

the court to the mental health assessment unit in the Emergency Department of 

the Canberra Hospital. If required, they can be retained in the unit with the 

charges held over until it is decided they are competent to return to court. 

Should it be declared that the person does not require immediate treatment, 

the Australian Federal Police return the person to the court. 

Where a summary proceeding involves a MIPSO, division 13.6 of the Crimes Act 

1900 lists what powers are available to a Magistrate. In view of the non-

seriousness of a crime (summary offences and indictable offences that may be 

held summarily), should a Magistrate be persuaded that the person suffers from 

a mental illness, then the Magistrate has the power to dismiss the charge 

unconditionally (Division 13.6 section 334(2)(a)) or, alternatively, dismiss the 

charge and refer the person to the ACT Civil and Administrative Tribunal who 

may make a mental health order (for example, a psychiatric order) (Division 

13.6 section 334(2)(b)). 

On the other hand, if the question of fitness to plead is an issue for 

determination, then the Magistrate may grant bail, remand the person in 

custody, order an examination and report by a psychiatrist or other health 

practitioner, and in that case where a jury has been impanelled, he or she may 

discharge the jury (Division 13.2 section 315C (a) (i)). After consideration of 

submissions made, the Court faces deciding whether the defendant is unfit to 

plead. If declared unfit to plead, then the question becomes whether the person 

will be fit within a 12 month period. If this is unlikely to happen, then the 

Supreme Court (Division 13.6 section 315C (a) (i)) or Magistrates Court (Division 

13.6C (a) (ii)) can hold a special hearing. A special hearing under the jurisdiction 

of the Supreme Court is usually a trial by jury. In certain circumstances, the 

Court may elect to try the matter presided over by a single judge. Also, non-
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serious offences are primarily heard by a single judge. In the circumstance a 

judge, whether from the Supreme Court or the Magistrates Court, is satisfied 

that the defendant actually engaged in the conduct of the offence, and non-

acquittal is not an option, these Courts may order the person held in custody 

until the ACT Civil and Administrative Review Tribunal (ACAT) directs otherwise 

(Division 3 section 335 (4)(c)). Should the defendant have engaged in conduct 

that warrants their being detained in custody, the Supreme Court or the 

Magistrates Court is required to nominate a term appropriate to the crime, if 

the person had been fit to plead. Should the charge involve violence or the 

endangerment of life, either Court can refer the person to ACAT for detention in 

custody until that body decides otherwise. In a similar fashion, where the 

charge is one that would usually involve imprisonment under section 319 of the 

Crimes Act, the person is subject to the jurisdiction of ACAT for a possible 

mental health order. 

5.17 Northern Territory 

In the Territory, mental illness is defined under section 6 of the Mental Health 

and Related Services Act 2014 as: 

1. A mental illness is a condition that seriously impairs, either temporarily 
or permanently, the mental functioning of a person in one or more of 
the areas of thought, mood, volition, perception, orientation or 
memory and is characterised: 

a. by the presence of at least one of the following symptoms: 
(i) delusions; 
(ii) hallucinations; 
(iii) serious disorders of the stream of thought; 
(iv) serious disorders of thought form; 
(v) serious disturbances of mood; or 

b. by sustained or repeated irrational behaviour that may be taken 
to indicate the presence of at least one of the symptoms referred 
to in paragraph (a). 

Division 2 (section 43C) of the Criminal Code 2014 positions mental impairment 

as being applicable if it ‘…is established if the court finds that a person charged 

with an offence was, at the time of carrying out the conduct constituting the 
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offence, suffering from a mental impairment and as a consequence of that 

impairment: 

1.   (a)       he or she did not know the nature and quality of the conduct; 
(b) he or she did not know that the conduct was wrong (that is he 

or she could not reason with a moderate degree of sense and 
composure about whether the conduct, as perceived by 
reasonable people, was wrong); or 

(c) he or she was not able to control his or her actions. 

2. If the defence of mental impairment is established, the person must be 
found not guilty because of mental impairment.’ 

 

Part 11A of the Criminal Code relates to both mental impairment and fitness to 

be tried and is based on the Victorian scheme. Procedures relating to unfitness 

to stand trial are located in Division 3, section 43J and state: 

1. A person charged with an offence is unfit to stand trial if the person is:  

(a) unable to understand the nature of the charge against him or 

her; 

(b) unable to plead to the charge and to exercise the right of 

challenge; 

(c) unable to understand the nature of the trial (that is that a trial is 

an inquiry as to whether the person committed the offence); 

(d) unable to follow the course of the proceedings;(e) unable to 

understand the substantial effect of any evidence that may be 

given in support of the prosecution; or 

(e) unable to give instructions to his or her legal counsel. 

2. A person is not unfit to stand trial only because he or she suffers from 

memory loss. 

It falls to the Supreme Court to resolve issues of fitness to be tried. The issue of 

mental impairment in relation to criminal responsibility can be raised by the 

Supreme Court or Court of Summary Jurisdiction. Fitness to be tried is generally 

determined by an investigation conducted by a jury (see subsection 43L; 43P) 

unless all parties to the prosecution agree that the defendant is unfit to be 

tried. 
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Under Part 11A, the Criminal Code, although it describes both the defence of 

‘mental impairment’ and issues associated with ‘unfitness to stand trial’, only 

applies to proceedings in the Supreme Court. The Criminal Code shows mental 

illness as an underlying pathological infirmity of the mind (whether of long or 

short duration and whether permanent or temporary). However excluded is any 

condition that is due to extraordinary stimuli on a healthy mind. Mental 

impairment, on the other hand, includes senility, intellectual disability, mental 

illness, brain damage and involuntary intoxication. 

The Mental Health and Related Services Act (‘MHRS Act’) provides a range of 

options for courts dealing summarily with criminal matters (excluding committal 

proceedings)12 in which issues of mental illness or mental disturbance arise. 

Courts dealing summarily with criminal matters (excluding committal 

proceedings - Sections 73A(2)(b)(ii); 77(1)(a); 78(1)(a)) have available to them 

under the Mental Health and Related Services Act 2014 various options where 

issues of mental illness or mental disturbance arise. Acquired brain injury, 

intellectual disability or dementia do not apply. Under Section 77, a court must 

dismiss a charge where criminal responsibility is questionable due to the 

defendant’s conduct at the time of the offence wherein: 

a. the person was suffering from a mental illness or mental 

disturbance; and 

b. as a consequence of the mental illness or disturbance, the 

person: 

(i) did not know the nature and quality of the conduct; or 
(ii) did not know the conduct was wrong; or 
(iii) was not able to control his or her actions. 

Following a finding of not guilty by reason of insanity, the Supreme Court must 

declare the person subject to a Supervision Order which can be either custodial 

or non-custodial. Otherwise they must be released. A Supervision Order 

(custodial) requires the person to be committed to a prison or another 

‘appropriate place.’ These orders are made setting a nominal term equivalent to 

                                                      
12 Sections 73A(2)(b)(ii); 77(1)(a); 78(1)(a). 
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the circumstance if the person possessed a healthy-mind and had been found 

guilty. Although the term of a Supervision Order is indefinite, they are subject to 

review annually. Provision is also made for the variation of the Order or their 

revocation. On completion of the nominal term set, the court, although it can 

release the person unconditionally, can also extend the order if it considers that 

the person’s or the public’s safety is at risk (Section 43ZG(6)). 

Should the question of whether a defendant is fit to stand trial occur, there is a 

requirement by the judge to investigate if there is a possibility the person may 

become fit within 12 months. If it is considered feasible that this may 

eventuate, then the matter before the court is adjourned for 12 months. 

Otherwise, Division 4 stipulates that when there is no possibility of this 

occurring, a special hearing within three months is to be held to allow the court 

to determine through a jury if the person who has been found not fit to stand 

trial: 

(a) is not guilty of the offence he or she is charged with;  

(b) is not guilty of the offence he or she is charged with because of 

his or her mental impairment; or  

(c) committed the offence he or she is charged with or an offence 

available as an alternative to the offence charged. 

This is not unlike those persons found not guilty by reason of insanity under 

Division 2 at a special hearing. Here the court is required to decide if the person 

is liable to supervision (custodial or non-custodial) under Division 5 or release 

the person unconditionally. If the jury decides the accused did commit the 

offence, the court again is required to either submit the person to supervision 

(custodial or non-custodial) under Division 5 or release the person 

unconditionally (Section 43(2)). Hunyor and Swift (2011) maintain that there 

appears no instance of a MIPSO being released unconditionally has eventuated 

to date. 



  195 

Supervision orders look to minimise restrictions on a MIPSO’s freedom and 

personal autonomy whilst still aware of the need for protecting the safety of the 

community. 

The court is required to have regard to the following matters: 

(a) whether the accused person or supervised person concerned is 

likely to, or would if released be likely to, endanger himself or 

herself or another person because of his or her mental 

impairment, condition or disability; 

(b) the need to protect people from danger;  

(c) the nature of the mental impairment, condition or disability;  

(d) the relationship between the mental impairment, condition or 

disability and the offending conduct;  

(e) whether there are adequate resources available for the 

treatment and support of the supervised person in the 

community;  

(f) whether the accused person or supervised person is complying 

or is likely to comply with the conditions of the supervision 

order;  

(g) any other matters the court considers relevant.  

Persons subject to a custodial order must be committed to custody in a prison 

or another ‘appropriate place’. Should the requirement under a supervision 

order arise to place a person in prison, this can only take place where there is 

no practicable alternative available. 

5.18 The variations in Australian legislation applicable to 
the mental health system 

The above sections taken from the respective legislation of the Australian States 

and Territories has demonstrated how power can shape politics and policy-

making concerned with mental illness. In Australia, through a rationality of 

power, what has emerged is a lack of uniformity with regard to this legislation. 

The descriptions of the conditions contained in the various Australian mental 
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health acts and criminal codes are referred to as persons ‘… who experience 

various combinations of mental illness, intellectual disability, acquired brain 

injury, physical disability, behavioural difficulties, homelessness, social isolation, 

family dysfunction, and drug and/or alcohol misuse’ (Hamilton 2011). 

Pearson (2011) expands on this situation in a more forthright manner when he 

discusses the various terminologies, definitions, voluntary and compulsory 

treatment-regimes and its interface with the criminal justice system, stating 

that it ‘…represents a legislative and policy nightmare … to explain the workings 

of the mental health system …’ (p. 90). The Senate Standing Committee on 

Community Affairs (2008, p. 10) had previously voiced much the same 

argument: 

Mental health policy in Australia sits within the context of the federated 
system. While reforms such as the National Mental Health Strategy are 
articulated at a national level and with the cooperation of all jurisdictions, the 
reality remains that implementation has been variable in light of each state and 
territory’s own policy context and history. 

And the Committee at p. 33 further registers concern at the lack of a nationally 

harmonised system: 

The committee recognises that harmonising state and territory Mental Health 
Acts will have many advantages, including providing greater clarity and 
certainty regarding compulsory mental health treatment Australia wide. It 
encourages state, territory and Commonwealth governments to work towards 
achieving nationally consistent legislation as soon as possible. 

5.19 Comment 

An example of the lack of uniformity in the Australian legislation dealing with 

mental illness is the variations with regard to definitions of mental illness with 

some legislation now extended to include intellectual disability. For example, 

section 27 of Queensland Criminal Code Act, section 269A(1) whereas the South 

Australian Criminal Law Consolidation Act 1935 (see Part 19C (5)), in referring to 

mental impairment, requires one to incorporate a personality disorder. Then, in 

the Mental Health Act 2016 (Qld), other conditions such as diminished 

responsibility (section 108) require an investigation into the Criminal Code 

(section 304A(1)). An unsound mind under the Mental Health Act 2016 (Qld) 

(section 109 (a) & (b)) again requires reference to the Criminal Code section 27 
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(1) or 28 (1). Authors such as Hunyor and Swift (2011) argue that in those cases 

where it has been established that a defendant cannot be held criminally 

responsible he or she should be dealt with outside the criminal legal process. 

Perry (2008, p. 371) preposes four reasons why it is desirable to divert MIPSOs 

(or FPs) away from the criminal law system: reduction of recidivism, a reduction 

of cost (economic reasons), human rights and health. Richardson and McSherry 

(2010) also refer to the different approaches in each of the Australian 

jurisdictions. Part of their perspective is in consequence of the situation where 

Queensland is the only state to have established a Mental Health Court which 

primarily determines the issue of fitness to plead and the defence of insanity 

and diminished responsibility. With respect to diversion programs, the 

Queensland Court, again according to Richardson and McSherry (2010), is very 

different to those created in South Australia and Tasmania. To enable MIPSOs 

(or FPs) to cross from the criminal justice system to the civil mental health 

system (McSherry 2009), Victoria and Tasmania, together with the 

Commonwealth, have provided options allowing judges and magistrates to 

make hospital orders rather than imprisonment. 

The Australian Mental Health Commission (2013) counts amongst the benefits 

that an adoption by the Australian States and Territories of consistent legal 

provisions and diversion from prison could deliver is that by removing MIPSOs 

and FPs from prison they would be more likely to receive proper mental health 

treatment and support. Such action, the Commission holds, could lead to 

advantages for the wider community. While all Australian jurisdictions have in 

place structures for diverting MIPSOs and FPs from the criminal justice system, 

Richardson and McSherry (2010) refer to the continuation of a lack of 

uniformity in such processes due to the great variation in scope, coverage and 

resourcing of the arrangements. The National Mental Health Commission (2013) 

has voiced similar sentiments. Ogloff, Davis, Rivers and Ross (2007), in 

discussing the methods used for screening mentally ill persons at the time of 

arrest or court appearance phase, are critical of the variation in methods even 

though all Australian jurisdictions provide this service. While a national policy 
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exists to support an early detection of persons living with mental illness who 

have come into contact with the criminal justice system there is, however, a 

lack of clear national guidelines and cross border collaboration resulting in 

variation which affects diversion for treatment. What has arisen can only be 

described as ad hoc (Davidson, Heffernan, Greenberg, Butler & Burgess 2016). 

Davidson (et.al 2016) maintain that determining priority for mental health 

assessments for those in police custody or who are to come before the courts 

requires evaluation. Different approaches can also be found in the lower court 

processes offered by some jurisdictions if referral is made to the Magistrates 

Early Referral into Treatment program in New South Wales (NSW Health 2007), 

the Mental Health Diversion list in Tasmania (Newitt & Stojcevski 2009) and the 

Assessment and Referral Court and Court Integrated Services programs in 

Victoria (Ross and Graham 2012). However, McSherry (2004) makes the salient 

point that such concerns should always be balanced against the protection of 

the community and considered within a framework of actuarial risk assessment. 

5.20 Community leave 

A community based alternative to involuntary hospitalisation can be made 

through a Community Treatment Order (CTO). This applies only to those 

persons regarded as being able to be treated out of hospital. In those instances 

where a MIPSO does not adhere to the conditions of the CTO mental health 

staff can commence a breach process which involves verbal and a written 

warning to the person informing them to comply with the conditions of the 

CTO. If this fails, then, with the assistance of police if required, the person can 

be transported to hospital for assessment, treatment, admission or release 

(New South Wales Government Health 2011).  

Stated previously was the goal to explore the supervision applied to MIPSOs, 

that is, for the purpose of possibly averting those who are prone to aggressive 

behaviour from decompensating and actually committing a serious crime, which 

would then require them to be dealt with by the criminal justice system. Also 

mentioned was the intention to include FPs in conversations regarding the 
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release of MIPSOs to the community for treatment or to live. As stated 

previously, access to the community for a MIPSO (or FP) is likely to be through a 

community treatment order (CTO). This effectively sees mental health laws as 

an instrument of governmental authority or as a social control mechanism 

which is designed to induce compliance (Sonn 1992; Morland 1997). 

Compulsory treatment powers have gradually increased over the last few 

decades with the result they now operate in the US, all States of Australia and 

New Zealand (Brophy, Campbell, & Healy 2003). While some arguments 

concentrate on the function CTOs play in the management of risk (Rose 1998), 

commentators such as Arrigo (2004) state that therapeutic jurisprudence ‘is no 

more than a convenient and narrow legal approach whose principal function is 

to further the interests of normative socialisation’ (p. 36). Essentially, he 

contends that the decisions of mental health courts, whether on matters of civil 

commitment or criminal confinement, are predicated on an unconscious social 

desire to punish the mentally ill person for being different from the mentally-

healthy majority (Ariggo 2002). 

Current Australian mental health policies aim to minimise restrictions on 

freedom and maximise consumer participation in decisions about their 

treatment through the use of community-based care consistent with the 

provision of appropriate treatment (National Mental Health Plan (Australia) 

2003-2008)). Thus, community treatment orders are accepted as an alternative 

to detention in Australia as they conform to the ‘least restrictive’ alternative. I 

have not ventured into an exploration of the different terminology applied to 

the forms of leave to the community available from the different states and 

territories of Australia, that is, whether they eventuate from a Mental Health 

Tribunal, Supreme Court, Magistrates Court, or, in the case of Queensland, a 

Mental Health Court. Suffice to say that the issue of a lack of ‘uniformity’ 

surfaces once again due to the variation in terminology describing these forms 

of leave and in some cases the periods involved. Described in a general manner, 

a community treatment order (CTO) basically sets out, in addition to an 

appropriate treatment plan, the terms the person is required to observe while 
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living in the community. For example, medication requirements, therapy, 

counselling, management, rehabilitation and other services. For consideration 

though is that the release of an MIPSO (or FP) to the community to live or for 

treatment requires striking a balance between public safety and the individual’s 

safety. That leave to the community can be authorised through the respective 

state and territory mental health legislation effectively impinges on the 

perceptions of the community with regard to the issue of risk from MIPSOs. 

Brophy, Campbell and Healy (2003) maintain that although there appears to be 

a humanitarian ethos attached to CTOs owing to their promotion of community-

based treatment rather than confinement to a hospital, state power is present. 

In the instance a MIPSO (or FP) is not compliant with the requirements of an 

order, the order may be revoked leading to possible apprehension by the police 

which generally entails the person being re-hospitalised. It is assumed that if 

rationality was ensured with matters of leave to the community, and the issue 

of risk management (both to the individual and others) was central to the 

granting of a CTO, there would not exist a policy-making and program approach 

that dismisses the issue of power and resistance by seeking to normalise 

MIPSOs into rational actors. 

However, others maintain there is an important function for CTOs to play in the 

management of risk (Brophy, Campbell & Healy 2003) while some regard the 

CTO as an significant legal mechanism as it delivers substantial fiscal value 

especially with respect to shorter hospital admissions (Jaworoswski & Guneva 

2000). What the CTO delivers to the case managers of those who are granted 

leave to the community is the day-to-day practice of being required to be 

constantly vigilant with regard to the MIPSOs assigned to them to ensure 

compliance, insight and mental state (Brophy, Campbell & Healy 2003). With 

more than a million involuntary community services provided in Australia each 

year, it would be reasonable to expect that there would be rigorous and publicly 

accessible information about the policy principles and objectives related to 

CTOs especially with regard to supervision. However, a review of mental health 

policies reveals little information about the operation of CTOs in Australia (Light, 
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Kerridge, Ryan & Robertson 2012), and also scant information on how 

supervision is comprised. 

5.21 Transparency in mental health 

Concerns have been raised against current dealings with mental health due to a 

concentration on activity data and expenditure (Australian Department of 

Health 2011) to the detriment of transparency with regard to the programs 

associated with risk. One area in particular which seems to lack clarity is what 

provisions and practices apply when supervision of a MIPSOs (or FP) is 

mentioned in a mental health act? It would be imagined that in order to create 

an open, honest and safe culture surrounding supervision of mentally ill 

offenders in the community, the community should have available to it how 

supervision strategies operate to ensure its safety. The Victorian Law Reform 

Commission (2016) argues that it is more appropriate for community safety to 

be protected through the mental health system rather than the criminal justice 

system. Even so, there would appear to be a case for disclosure of what efficient 

recidivism prevention strategies are regarded sufficient by a jurisdiction in its 

relevant mental health legislation. In turn, this may allow the respective 

Australian States and Territories to be able to compare what each has enacted 

as a means of identifying the characteristics and size of the recidivist 

population, what represents high risk factors, and what areas of supervision 

require strengthening. Research concentrated in this area would have the 

potential, it is surmised, to reduce the burden and cost of crime to the 

community. 

In most cases the words ‘supervision’ or ‘monitoring’ are seldom expanded 

upon in mental health acts to demonstrate what criteria is recommended. For 

example, the Mental Health Act 2007 (NSW) in Part 3, Division 2, section 57(2) 

states that ‘The director of community treatment of the declared mental health 

facility implementing a treatment plan under a community treatment order may 

take all reasonable steps to have medication administered, and services 

provided, in accordance with the order’. The South Australian Mental Health Act 
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2009 (sections 14 & 19) requires the Chief Psychiatrist (with respect to both 

Level 1 and Level 2 orders) to ‘… ensure that there is a mental health clinician 

who has ongoing responsibility for monitoring and reporting to the Chief 

Psychiatrist on the patient’s compliance with the order’. Division 4, sections 146 

and 147 stipulate that under the Mental Health Act 2016 (Qld), in the case of 

both section 146 (forensic order mental health) and section 147 (forensic order 

disability) the Mental Health Court is required to (1) ‘… state the authorised 

mental health service responsible for the person, and (2) ‘The stated authorised 

mental health service is responsible for the person’. Little information regarding 

who supervises leave could be gleaned from the Mental Health Act 2014 (Vic). 

In work comparing the new Act with the former Mental Health Act 1986, the 

Victorian Law Reform Commission (2016) held that ‘In all but exceptional 

circumstances, the Victorian Institute of Forensic Mental Health (Forensicare) is 

the ‘approved mental health service’ that supervises people with a mental 

illness’ (see part 8.13). Likewise, information with regard to the Mental Health 

Act 2014 (WA) was difficult to locate with Part 8, Division 2 section 114 (b)(i) 

declaring that supervision was through ‘arrangements for a psychiatrist to be 

the supervising psychiatrist under the order.’ The Australian Capital Territory 

Mental Health Act 2015, through Chapter 5, Part 5.5, section 70(2) states, 

‘Within 5 working days after the day the order is made, the care coordinator 

must determine, in writing, the times when and the place where the person is 

required to attend to receive treatment, care or support, or undertake a 

counselling, training, therapeutic or rehabilitation program, in accordance with 

the order.’ Under the Mental Health and Related Services Act 2014 (NT), Part 7, 

Division 2, section 51 (1) states that it is ‘The authorised psychiatric practitioner 

who is responsible under section 50(1) (b) for reviewing a community 

management order must appoint a psychiatric case manager for the person for 

whom the order is made.’ The Tasmanian system with regard to leave (for a FP) 

falls to the Criminal Justice Mental Impairment Act 1999 (section 29A) which 

advises that it is the Chief Forensic Psychiatrist who provides supervision 

whereas the Chief Civil Psychiatrist is responsible for ensuring that the objects 

of the Mental Health Act 2013 are met for involuntary patients and voluntary 
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inpatients, and the running of approved hospital and approved assessment 

centres. 

From this brief overview of some sections of the relevant mental health acts 

and provisions of the states and territories with respect to supervision 

requirements for those released to the community, the complexity of the 

current system in Australia is rendered visible. The Mental Health Council of 

Australia (2013) voices it concern with regard to the current system stating: 

despite constant data collection and reporting for over 20 years, as a nation we 
still cannot get a clear picture of Australia’s mental health system - what it is, 
how much it costs, how it interacts with other systems, and most importantly 
whether it is efficiently and effectively meeting the needs of consumers and 
carers. 

5.22 The need for well-orchestrated community care 

The importance of the strategies and techniques of the states and territories 

utilised in the control of MIPSOs whilst in the community cannot be 

overestimated in view of the public’s concept of this problem group. 

Deinstitutionalisation and subsequent policy changes have led to a substantial 

reduction in Australia’s psychiatric hospital beds from 30,000 in the early 1960s 

to 8,000 in 2005 (Hanley & Ross 2011) and one would imagine this number 

would have been diminished more since then. Despite the initial lack of 

response to the provision of alternative facilities and community care, it still 

falls to the respective state and territory governments to provide care and 

placement in continued long-term hospitalisation for chronically mentally ill 

offenders. Richmond & Savy (2005) confirm the consensus discussed in Chapter 

three that the community arrangements replacing institutional mental health 

services were fragmented from the outset. The same authors contend that due 

to population growth there has been an increased demand for mental health 

services which has resulted in draining further the current community-based 

services. Numerous National Mental Health strategy documents dealing with 

mental health policy and service delivery have been instigated since 1992, but 

only a minority have related to forensic mental health services thereby 

establishing a clear division of mental illness in the community and mental 
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illness in criminal justice populations (Hanley & Ross 2011, p. 342). These 

authors advise that the Australian federal government, in its most recent 

budget plan (2011–2012) has prioritised proactive mental health services, 

particularly in the prevention of suicide, but again forensic mental health 

services (dealing with FPs) are not included in the plan which, Hanley & Ross 

(2011, p. 343) suggest, ‘represents a continued separation of mental health 

service provision and policy reform in the community and corrections 

environments’. 

5.23 Resistance to power by MIPSOs 

For the purpose of this study, Foucault’s elucidation of the manner in which 

resistance occurs within power relations is invaluable. When considered in 

conjunction with the above discussion regarding non-compliance with 

medication requirements, or absconding13, the reaction/behaviour/actions of 

the MIPSO, under a Foucauldian analysis, may allow the theorising of ‘non-

compliance with medication as resistance’ (Hughes 1997). This is a relevant 

issue as some commentators embrace the finding that persons who are 

currently psychotic, do not take their medications, and are substance abusers 

represent the more likely cohort to have a propensity for criminal behaviour 

(Monahan 1992; Mulvey 1994; Torrey 1994; Hodgins, Mednick, & Brennan 

1996; Marzuk 1996; Fulwiler, Grossman & Forbes 1997; Steadman 1997 and 

Swanson, Estroff, Schwartz, Borum, Lachicotte, Zimmer & Wagner 1997). Taken 

in concert with a Courier Mail article written by reporter Steven Wardill (2013) 

wherein he revealed that in the past three years there have been 9984 cases of 

mental health patients absconding, then such negatives do little to palliate a 

public concerned about possible risk from a MIPSO or FP. From this evidence it 

is understandable that the public might reach a consensus that both the ability 

of psychiatrists to predict future behaviour, and the supervisory framework set 

                                                      
13 One of the considerations for community treatment in Queensland is that the psychiatrist 
must look at previous episodes of absence without permission. 



  205 

in place once an MIPSO or FP has been granted leave to the community 

suggests a system that is seriously flawed. 

Foucault (1997) argues that resistance must be inherent with power relations: 

‘Even when the power relation is completely out of balance, when it can truly 

be claimed that one side has ‘total power’ over the other, a power can be 

exercised over the other only in so far as the other still has the option of killing 

himself [sic], of leaping out the window, or of killing the other person.’ This 

means that in power relations there is necessarily the possibility of resistance 

because if there were no possibility of resistance (of violent resistance, flight, 

deception, strategies capable of reversing the situation), there would be no 

power relations at all (p. 292). 

For Foucault, resistance is itself predicted on the existence of a free subject, a 

matter that he stressed in his later writings and interviews. Resistance, in the 

case of the MIPSO (or FP) released to the community, can only be held to have 

been predicted in view of the provisions contained in mental health legislation 

with regard to non-compliance with medication and absconding. As Huckin 

(1997) writes, ‘leaving certain things out completely, counting on if it is not 

mentioned, the average reader will not notice its absence, and thereby not 

scrutinise it’ (pp. 78–92). ‘Counting on if it is not mentioned’ may best sum up 

the technique of governments in certain dealings with MIPSOs by mental health 

services. For example, as at July 2010 New South Wales, the Australian Capital 

Territory and Victoria had reached Ministerial agreement with regards to 

apprehension of MIPSOs who may have absconded interstate (Bombas & 

Sowerwine 2010). The fact that the law turns to psychiatrists or psychologists to 

furnish information regarding a person’s level of risk prior to release, in so far as 

it is suggested that they are required to: attend the authorised mental health 

service when required; or abstain from approaching a person with whom they 

are to have no contact, or abstain from consuming alcohol or drugs, or abstain 

from committing an offence; or endanger the safety or welfare of themselves or 

others… is assumed by the community to provide assurance that the risk of one 

of those events occurring will be minimal. Mental health legislation, especially 
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those areas that apply to risk assessment and the conditions on which a MIPSO 

(or FP) is to be released to the community, does not equate to a precise science. 

If it were then there would be no compulsion to apply certain agenda, for 

example, the return of patients who have absconded whilst on community 

leave, or to have in place the return of absconding patients from other 

Australian states and territories. The community expects responses to severe 

mental illness coupled with a possibility of violence to go beyond knowing 

where the person is in the community (Castel 1991). The often spatially-focused 

risk, according to Beck (1992), posed by those persons with mental illness 

problems, is recognised as an intrinsic part of the risk society, but there is the 

assumption that the comprehensiveness of the legal and mental health systems 

conjure a belief that risk can now be managed as against the previous 

contention that risk had to be confined. As mentioned earlier, Turner (1997) 

sees a need for government policy to counteract the uncertainty of the risk 

society through a balance of surveillance and control, which he maintains 

represents a formalised alternative to the flexible market-place as a strategy for 

the management of risk. The role of the psychiatrist has become integral to the 

prosecution and defence of criminal charges against MIPSOs or FPs, especially 

on matters of determination of fitness to plead and decisions regarding whether 

or not the person was mental impaired at the time of the offence. As opposed 

to the legal concepts of fitness and insanity, the psychiatrist views the condition 

of an accused as a medical problem and thus is concerned with questions such 

as: 

• Does the person have a mental illness which is being treated? 

• If so, what kind of treatment are they receiving? 

• To what extent can the treatment be expected to cure or alleviate 
the condition? 

The psychiatrist is not concerned with moral judgments or with punishing the 

defendant (Shartel & Plant 1959). The new politics of conduct considers notions 

of self-regulation and responsible citizenship, with associated political 

rationalities saturated with a normalising moral discourse in which the law-

abiding citizen is differentiated from the irresponsible (Flint, 2009). 
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5.24 Overview of the National Mental Health Strategy in 
Australia 

The policy framework guiding the process of mental health reform in Australia is 

the National Mental Health Strategy. Over a 20 year period this has included 

four five year National Mental Health Plans commencing in 1993 until 2014. 

Focusing on state and territory mental health services, the First National Mental 

Health Plan (1993-1998) represented the first attempt to coordinate mental 

health care in Australia. An evaluation of this Plan was conducted in 1997 

(National Mental Health Strategy Evaluation Steering Committee 1997). The 

latest agreement by the Council of Australian Governments (COAG) entitled the 

Roadmap for National Mental Health Reform covers the period 2012-2022 

(COAG 2012). 

Mental health promotion, mental illness prevention and destigmatisation were 

additional areas the Second National Mental Health Plan (Australian Health 

Ministers 1998) sought to address for the period 1998-2003. This particular Plan 

was reviewed mid-term in 2001 (Thornicroft & Betts 2002) and evaluated more 

formerly in 2003 (Australian Health Ministers’ Advisory Council 2003). Later in 

2003, the Third National Mental Health Plan was circulated (Australian Health 

Ministers 2003). Supporting mental health and wellbeing, plus the need for a 

whole-of-government response to mental illness were prioritised when the 

COAG developed the National Action Plan on Mental Health in 2006 

(Department of Health and Ageing 2013). This particular Plan represented the 

first time governments had agreed to reform mental health services through a 

national plan of action. In addition the Plan recognised the role of the non-

government sector in providing a wide range of community support services 

(Department of Health and Ageing 2013). 
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In order to bring mental health services into closer alignment with the whole-of-

government approach stipulated in the COAG National Action Plan, in 2008 a 

new National Mental Health Policy was endorsed by the Health Ministers 

(Department of Health and Ageing 2013). Endorsement of the Implementation 

Strategy for the Fourth National Mental Health Plan occurred in 2010 with a 

report on the implementation progress being released in 2011 (Department of 

Health and Ageing 2013). A new agency was created by the Federal Government 

in 2012 signalling change in guiding and monitoring reform in the mental health 

sector. 

Currently, a draft for the Fifth National Mental Health Plan, approved by the 

Australian Health Ministers’ Advisory Council, has been made available for 

public comment. Seven priority areas have been identified as requiring close 

collaboration with consumers and carers: 

o Integrated regional planning and service delivery 
o Coordinated treatment and support for people with severe and complex 

mental illness 
o Suicide prevention 
o Aboriginal and Torres Strait Islander mental health and suicide prevention; 
o Physical health of people living with mental health issues 
o Stigma and discrimination reduction 
o Safety and quality in mental health care. 
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  Figure 4 Milestones in the life of the National Mental Health Strategy 
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5.25 Conclusion 

This chapter has travelled from a discussion of the Criminal Codes and mental 

health legislation in Australia to the supposed deconstruction of dangerousness 

in contemporary mental health policy. The issue of fitness/unfitness to plead 

was investigated to demonstrate how under legal discourse this concept 

indicates a construction of other. Neo-liberalism was discussed in the chapter to 

identify its significant impact on Australian mental health policies as a political 

economic philosophy, and how the ideology of neo-liberalism promotes a 

specific type of society. I consider the policy-making role as one that places 

pressure on governments to not only implement economic moderation, but also 

one that promotes the role of government as minimal. 

For those persons living with a mental illness, especially those with histories of 

violent behaviour, the suggestion is that they generally need continuous rather 

than episodic care (Dvoskin & Steadman 1994). The link is between the 

availability of regular supervision and the definition of a need which should be 

entrenched by logical rationalisations. Lamb, Weinberger and Gross (1999) 

maintain that for compliance with medication to be guaranteed, there is a 

requirement for these persons to live in a community facility where each dose is 

dispensed by staff. No indication that this is occurring was located in the 

literature. 

Not to be forgotten also is the assertion by Swanson, Swartz, Van Dorn, Volavka, 

Monahan, Stroup, McEvoy, Wagner, Elbogen and Lieberman (2008) that it is not 

known whether antipsychotic medication can reduce violent behaviour in 

general. This casts a concern that the ability of medication to reduce the risk of 

harm from MIPSOs (or FPs) while in the community, is compromised. This is 

contrary to those commentators who embrace the finding that persons who are 

currently psychotic, do not take their medications, and are substance abusers 

represent the more likely cohort who have a propensity for criminal behaviour 

(Monahan 1992; Mulvey 1994; Torrey 1994; Hodgins, Mednick, & Brennan 

1996; Marzuk 1996; Fulwiler, Grossman & Forbes 1997; Steadman 1997 and 
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Swanson, Estroff, Schwartz, Borum, Lachicotte, Zimmer & Wagner 1997). In 

view of these conflicting stances, there would seem to be a necessity for case 

managers to monitor regularly if the person is responding in a positive manner 

to his or her medication regime. In an investigation into the conditions 

contained in the National Mental Health Strategies of Australia, while mention 

is made of ‘safety’ with respect to adverse medication events in mental health 

services, information regarding medication compliance by consumers could not 

be located. However, in view of the possibility of the consumer having an 

adverse reaction to a particular medication, the suggestion that there should be 

regular monitoring of a person’s medication regime would appear warranted. In 

addition to ensuring the person is not decompensating through non-compliance 

with medication, regular supervision and monitoring would also ensure that an 

adverse reaction to that medication does not occur.  

Legislation now acclaims the psychiatrist as the ‘expert’ in matters where an 

independent opinion is required in relation to establishing fitness to plead, 

insanity, the treatment requirements for the MIPSO (and FPs) and the risk they 

will pose if released to the community. Apart from establishing from the 

legislation that MIPSOs and FPs are permitted access to the community to 

either live or be treated, I delved deeper into the literature to ascertain what 

processes had been set in place to address the issue of supervision of this 

cohort whilst in the community. First, I sought to determine what represented 

the most important contributor to the rationale of governments that MIPSOs 

and FPs could not only be released to the community, but also be controlled 

while in that community. From my research I determined that the rationale of 

the experts is that there is less likelihood of a MIPSO or FPs committing a violent 

crime (or further violent crime) if they are taking psychiatric medication. 

Seeking what type of structured supervision for the MIPSO exists in the state 

and territory legislation to deal with the instance a person has been released to 

the community resulted in little information from this exercise despite the 

emphasis placed on medication adherence as the means of reducing impulsivity 

on the part of the MIPSO to engage in violent crimes.  
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In the next chapter I pursue the goal, similar to that of this chapter, of exploring 

whether the various legislation of New Zealand, the UK, the US, France, Italy, 

Germany and Canada recognises the insanity defence and fitness to plead 

requirements with respect to mentally ill persons who have committed a crime, 

and following on from that whether the respective countries provide for the 

eventual release of the persons to the community, and if so, how supervision of 

these persons is structured. Once this exploration has been concluded, it is my 

intention to compare the findings of this chapter to the information unearthed. 
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Chapter 6  

6.1 Introduction 

This chapter follows the general objectives of the previous chapter. The explicit 

reason for this is to allow an eventual comparison of the policies and strategies 

unearthed in the previous chapter in relation to how the Australian States and 

Territories supervise the mentally ill person who sometimes offends (MIPSO) in 

comparison to how this issue is dealt with in Italy, France, Germany, the United 

Kingdom (UK), Canada, New Zealand, and the United States of America (US). In 

the case of some countries (for example US), in view of the large number of 

states involved a random selection only has been considered as it is beyond the 

scope of this thesis to cover all. This applies also for some of the other countries 

under investigation. The goal is to systematically establish in each country the 

handling of MIPSOs both in the legal and disposition sense. Hence, one of the 

first functions of this chapter is to establish whether the legal concepts of the 

insanity defence, and fitness to stand trial in these countries are recognised, 

followed by whether the mechanisms and legal systems incorporate and reflect 

the theoretical concepts of therapeutic jurisprudence thereby allowing MIPSOs 

and forensic patients (FPs) release to the community (Spaulding, Poland, 

Elbogen & Ritchie 2000). If this is not the case, are MIPSOs held in prisons or 

diverted from prisons to allow treatment of their condition, or are they 

immediately referred to a forensic mental hospital due to the seriousness of 

their crime? Exploration of this agenda is important to the central theme of my 

research which is to argue for the betterment of supervisory policies and 

frameworks for MIPSOs or FPs when released into the community. In the 

following chapter, perusal of the recidivism rates for each country, including 

Australia, will be analysed in the search for a form of supervision, if it exists, 

which effectively reduces recidivism rates and/or violence. 

I look to the legal proceedings and legislation of the respective countries to 

ascertain whether there is a focus on devising strategies for governing 

individuals in order to normalise them with emphasis on requirements of 
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supervision while that normalisation process is underway. To this end 

investigation of the nominated country’s legal standing on the insanity defence, 

fitness to stand trial and the disposition of MIPSOs or FPs fulfils the objective of 

finding answers not to why questions, but to answer the how and who 

questions with respect to monitoring and supervision of this cohort if released 

to the community. If they are not released to the community, will later scrutiny 

of the recidivism rates for that particular country reveal a considerable 

reduction in comparison to those countries that embrace treatment in the 

community? Legal standing is usually transported into legislation or law as 

‘policy’ driven by a mode of reasoning that is appropriate as it represents ‘true’ 

rationalities in so far as they describe particular realities. I lean more towards 

Golmer’s (1999) contention that mental health legislation is more a formal 

expression of reform activities than a tool for directly influencing structure. For 

this reason, my interest lies in that period following the findings of a court 

especially in those cases where it is proposed to release the offender to the 

community after treatment. Hence, there is a requirement to not only explore 

the issue of how the various legal systems deal with the MIPSO, but also 

whether policy-makers in the different countries are more focused on changing 

the dominant locus of disposition for MIPSOs14 and if so what emerges as the 

underlying reasoning? If, as in Australia, eventual release is to the community is 

concerned with who monitors (as the respective laws often state) the person 

once released to the community, then how is that ‘monitoring’ structured to 

assure public safety? Previous reference to the deinstitutionalisation period and 

the resulting lack of community care provides a precedent by which to draw 

comparison to program implementation being considered rational in the 

current context of releasing MIPSOs to the community. 

Policy discourse lays claim to modes of rationality. What a policy discourse 

represents in various countries depends upon differing cultural values, legal 

systems and mental health policies. Irrespective of these differences, all 

                                                      
14 For example, in countries like France and the US that is currently imprisonment. 
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governments of the above countries I have chosen to examine face the dual 

pronged goal of protecting society from re-offending by MIPSOs (or FPs) while 

they undergo rehabilitation and treatment in the community. It will be seen 

from this chapter that many of those countries nominated for investigation are 

moving in the direction of diverting MIPSOs away from imprisonment as 

illustrated with respect to the current Australian practice. In some instances, 

however, countries utilise psychiatric hospital placement which represents 

recognition that prisons are not an ideal environment for treating this cohort 

and yet on the other hand some countries do imprison MIPSOs but with 

recourse to treatment while incarcerated. As indicated earlier, consideration of 

the recidivism rates for the respective countries will be utilised to gauge which 

monitoring or supervisory system proves to be a superior model. To reiterate, 

for the purposes of a comparative analysis of the supervision through the 

mental health systems of other countries in comparison to Australia, I included 

(in addition to Australia) Canada, UK, US, New Zealand, France, Germany and 

Italy. The inclusion of France, Germany and Italy is in recognition of the fact that 

their systems of law are based on civil law plus their economy is classed as being 

conservative corporatism discussed previously. This is in contrast to Australia, 

Canada, UK, US, and New Zealand where the law systems are based on common 

law, and their economies neo-liberalism. 

6.2 Italy 

6.2.1 Introduction 

Italy’s legal framework, as in the case of many other systems in Europe, can 

trace its roots to Roman and to Middle Age Canonical law whereas its general 

principles are derived from the French Enlightenment (Gorla & Moccia 1981; 

Antolisei 1985). Strictly defining rules and procedures are four codes (Criminal, 

Criminal Procedural, Civil, and Civil Procedural). Interpretation of these codes by 

magistrates is quite limited. No single definition of mental health disorders or 

intellectual disabilities is forthcoming from the codes with the result that 

different definitions apply to different effects within a single statute (Avio 
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2005). The Italian Penal Code that is currently in force (the so-called Rocco 

Code, named after the then Minister of Justice) dates back to 1930 and it came 

into force on 1 July 1931. The Code of Penal Procedure was linked to the Penal 

Code and hence came into force at the same time. Several boards appointed by 

the Italian Parliament during the 1960s undertook revision of the code 

(Marongiu & Biddau 1999). 

The existing Criminal Procedure Code was approved in 1988. Its predecessor 

highlighted the inquisitorial character of the code by emphasising the pre-trial 

phase whereby the participation of the defence counsel during that time was 

almost completely abolished (Manna & Infante 2000). In recent years important 

changes have been applied to the Criminal Procedure Code which, in turn, have 

affected the Criminal Justice System (Manna & Infante 2000). Numerous 

changes to the Criminal Justice System were implemented during the 1990s due 

to the interventions of both the Constitutional Court and the legislator in 1992 

(Manna & Infante 2000). 

The Italian Penal Code divides all criminal offences (reati) into two categories: 

delitti, which are serious offences and contravvenzioni, which are less serious 

offences (Marongiu & Biddau 1999). This is in keeping with my construction of 

the two cohorts MIPSOs and FPs for Australia. While both can attract 

imprisonment and/or a fine, the sentences for delitti are more severe than 

those for contravvenzioni. The two categories are described in the second and 

third books of the Italian Penal Code entitled, Libro Secondo: Dei Delitti in 

Particolare and Libro Terzo: Delle Contravvenzioni in Particolare, respectively 

(Nestorovska 2005).Recognition of the insanity defence is under Under Article 

88 of the Penal Code (Codice Penale) (see Appendix A for actual wording). 

Considerations in private and criminal law, where mental health disorders and 

intellectual disabilities are involved, concentrate on the effect of a person’s 

capacity to understand the consequences of certain acts, the decision processes 

in performing those acts, and the actually following through to the point of 

performing the act with sufficient awareness (Lamarque & Massa 2009). In both 
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the Civil and Criminal Codes reference is made to the notion of capacità di 

intendere e di volere (capacity to understand and decide). Here, capacity refers 

to the awareness of the person in understanding the meaning of their 

behaviour and its consequences and repercussions. On the other side of the 

coin, capacity to decide hinges on the ability of the person to restrain from 

impulses to act, settling instead on a more reasonable course of action (Manna 

& Infante 2000). In the case of an offence being committed, according to the 

Criminal Code, by someone totally or partially lacking such capacities (due to 

infirmity, chronic alcoholism or drug intoxication), criminal responsibility is 

negated or diminished (Italy/Codice Penale Art. 85, 88, 89). 

Different degrees of mental insanity are distinguished. Provision under the 

Penal Code allows for: (a) total mental insanity (Art. 88 PC) and (b) partial 

mental insanity (Art. 89 PC). In the former, the capacity of understanding and 

intent is lacking; while in the latter, it is only reduced (i.e. diminished capacity). 

An offender must be acquitted in those cases where he or she is considered not 

guilty by reason of insanity (i.e. total mental insanity). Acquittal does not ensure 

release as in many instances the offender may be held to be socially dangerous 

and hence undergoes compulsory hospitalisation in a special mental institution 

(di Amato 2011). This procedure is different to Queensland legislation where 

although the offender may be found not guilty, they can be released to the 

community but subject to supervision. On the other hand, if a comparison to 

New South Wales legislation is made, the person is not eligible for diversion to 

the community. 

While in the case of partial insanity there is a reduction in punishment, this does 

not negate the penal sanction but also can attract compulsory hospitalisation in 

a clinic or in a casa di custodia or a secured mental health facility as a security 

measure (di Amato 2011). 

In the event of a psychiatric examination whereby a person is regarded partly 

mentally incompetent due to mental disease, chronic intoxication owing to 

alcohol, drug abuse, or deaf-mutism, they, under Articles 88, 89, 95 or 96 of the 
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Penal Code can be considered criminally liable. Under these circumstances, in 

addition to the penal sanction, and again as a safety measure, compulsory 

hospitalisation is imposed. 

Release under supervision, as an alternative measure, is only sanctioned in 

cases of minor offences (Penal Code, Art. 219). Irrespective, it is a requirement 

that the offender must first serve the sentence as well as any additional 

compulsory hospitalisation in a clinic or in a casa di custodia or in a secure 

mental health facility (di Amato 2011). 

6.1.2.2 Legal processes for dealing with mentally ill 
offenders  
In those cases where it is deemed necessary for the defendant to obtain 

psychiatric assistance, it is a requirement of the judge to inform the competent 

bodies. Until such time as the competent bodies are in a position to take action, 

the judge, in urgent cases, may order provisional placement in a hospital 

psychiatric service (Art. 73, paras 1–2, Criminal Procedure Code 22.09.1988). 

Such placement is only allowed if it is reasonably foreseeable that at the end of 

the proceedings this action will be ordered anyway as a security measure (Corte 

di cassazione, sez. IV/n. 3518/2004, Murru (10.12.2003–29.01.2004). Another 

alternative for the judge in circumstances where they have requested expert 

assistance, and in the interim the competent bodies require time to take the 

necessary action, the judge may place the offender in custody in a special 

penitentiary section or facility for persons with psychiatric disorders 

(Italy/Decreto del Presidente della Repubblica n. 230/2000 (30.06.2000): Art. 

111, para. 5). 

Italy is one of three European Union member states (Ireland and Sweden are 

the others) that does not provide specific regulations for conditional discharge 

or discharge on licence for its MIPSOs (Dressing & Salize 2006). Figure 5 sets out 

the legal process for dealing with MIOs in Italy. 
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Figure 5. Italy’s legal process for dealing with mentally impaired offenders 

Source: Fioritti 2005 

6.1.2.3  Placement and treatment 

Under the Penal Code (Art. 222), it is a requirement that FPs, as they are 

considered socially dangerous, must undergo compulsory hospitalisation in a 

special mental institution (ospedale psichiatrico giudiziario - OPG). Only 

offenders in minor incidents (MIPSOs) are exempt from compulsory 

hospitalisation. No criminal sanction is imposed which is applicable to all 

offenders (Penal Code, Art.88, 95, 96, 222; Code of Penal Procedure, Art. 220). 

A comprehensive public health policy was adopted in Italy in 1978 together with 

the introduction of a National Health Service. Responsibility for mental care in 

the community under this Service falls to the Department of Mental Health 
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(DMH) (Lora, 2009). Forensic mental health (FMH), and the subsequent 

psychiatric treatment of that cohort, however, lies outside the services of the 

DMH (Fioritti & Melega 2000) as this aspect was not considered at the time of 

establishment of the previously referred to Law 180 (Basaglia Law). This results 

in those services for FPs falling to the exclusive jurisdiction of the Ministry of 

Justice (Fioritti & Melega 2000). Five of the OPGs (Reggio-Emilia, Montelupo 

Fiorentino, Aversa, Napoli and Barcellona Pozzo di Gotto) are run directly by the 

Ministry of Justice, while one (Castiglione delle Stiviere) is run by the Ministry of 

Health under an allowance scheme. Patients confined within the walls of these 

mental institutions are held for a term commensurate with their individual 

crime and this period can be extended indeterminably. 

Although some small scale rehabilitation is undertaken in the OPGs, the 

treatment is mainly custodial and pharmacological. In terms of protection the 

main factors seem to be drug therapy and rehabilitation, compliance with 

treatment, social back-up and imposition of control measures (Tardiff 1998; 

McGuire and Priestly 1995). 

The directors of the OPGs play a partial role in deciding the clinical grounds 

considered for the admissions and discharges of MIPSOs through reports. Based 

not only on criminal parameters such as the type of offence or engagement in 

recidivism but also partially on clinical grounds, all entry and discharge 

requirements to or from an OPG fall mainly to judicial authorities. Mental health 

legislation is rather informal for criminal procedures and no explicit guidelines 

or criteria about the judgement of not guilty by reason of insanity have ever 

been released (Fioritto, Melega, Ferriani, Rucci, Scaramelli, Venco & Santarini 

2001). ‘Discharge often leads to relocation to a non-forensic residential facility’ 

(RF) (Preti, Picardi, Fioritti, Cappiello, Santone & Girolamo 2008, p. 1), where 

treatment and support needs can be met. Little information is available to 

enable assessment of whether or not the RFs meet those needs. With regard to 

surveillance, Fioritti et al. (2001) advise that the RFs more frequently have 24 

hour staff on hand in view of the consensus that former forensic mental health 

patients have more demanding needs. 
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Previously established was the more recent move, since the closure of the 

psychiatric hospitals, to deliver Italian mental health care by 211 mental health 

departments in addition to semi-residential and residential facilities and mental 

health outpatient centres which represents the core of the community-based 

system (Ritsner 2013). 

6.2.2 Conclusion 

Epidemiological literature on the forensic system in Italy is confined to a handful 

of articles reviewing theory (Fioritti, Melega, Scaramelli, Ferriani, Rucci, 

Santarini, Venco & Oggioni 1998; Dani, Berettini & Scarpa 1998). This 

incorporates the institutional stages before and after admission to an OPG, plus 

a complete absence of results from the prison system which Fioritti et al. (2009) 

maintain represents a ‘serious limitation on the use of data’ for studies. 

6.3 France 

6.3.1 Introduction 

In France, a new Penal Code (1994) replaced the Napoleonic Penal Code which 

dated back to 1810. The New Penal Code is divided into five books (Livres): 

• Book 1: General provisions Criminal lawCriminal 
responsibilitySanctions 

• Book 2: Offences against a person Crimes against humanity, 
Transgressions against human beings) 

• Book 3: Property offences. 

• Book 4: Offences concerning national interests and public peace. 

• Book 5: Other offences (cruelty to animals). 

Contained in the Penal Code is a classification of crimes into three groups: 

• “contraventions”: very petty offences punished only by fines (minor 
road offences, breach of bylaws, minor assaults, noise offences 
etc.). 

• “délits”: offences of greater importance subject a person to a 
sentence of a maximum of 10 years. Délits include theft, 
manslaughter, indecent assault, drug offences, fraud and deception, 
drunken driving, serious unintentional bodily damages etc. 



  222 

• “crimes”: offences subjected to custodial sentences from 10 years to 
a life term (murder, rape, robbery, abduction). 

McKee (2001) states that Court practice is in line with legislative guidelines in so 

far as the new 1994 Penal Code has eliminated all custodial sentences for minor 

offences (“contraventions”) and recommends discarding terms of under six 

months for other offences (“délits”). However, Saas (2012) claims that the 

French system parallels the 1933 German law with regard to dangerous 

offenders in so far as it provides for instituted preventative detention 

(Unterbringung in der Sicherungsverwahrung) and preventative/indefinite 

measures. ‘Dangerousness’ depicts each variation of Sicherungsverwahrung 

whereby the probability of recidivism is considered, and this is irrespective of 

there being a link with mental illness (Saas 2012). This has resulted in France’s 

care strategies relying on prison-placement for MIPSOs with a view to 

addressing behavioural problems rather than placement in public psychiatric 

hospitals (McKee 2001). 

Recognition of the insanity defence is under Under Article 122-1 of the French 

Penal Code (see Appendix A for actual wording). 

The concept of unfitness to plead is not specifically defined (Art. 122–1). Thus, 

according to Lamothe & Meunier (2005), offenders showing clear symptoms of 

severe mental illness are tried and judged. 

6.3.2 Legal processes for dealing with mentally ill offenders 

An assessment of the mental state of the MIPSO or FP can be ordered at any 

stage of the trial, Lamothe and Meunier (2005, p. 146) advise, ‘first by the 

prosecutor during the pre-trial period, then by the judge in charge of the 

investigation and finally by the judge in charge of the trial’. Psychiatric 

assessments focus on criminal responsibility including the MIPSO’s or FP’s grasp 

of insight and ability to control their actions. Courts can request that other 

issues be included in these assessments such as public safety and risk 

assessment (Lamothe & Meunier 2005). 
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A law enacted on 15 June 2000 resulted in a shift towards a less inquisitorial 

system in French criminal proceedings towards a more accusatorial system 

(Mc Kee 2001). Under the new law a judge called le juge des libertés et de la 

detention decides, after a special hearing in which the question of detention is 

considered, whether or not to actually place the alleged offender under 

detention (provision 46). As from 1 January 2001, during the instructing period, 

the accused person, the plaintiff, and their legal representatives can now 

request the judge to investigate particular issues for their benefit. The process 

for dealing with France’s MIOs is illustrated in Figure 6. 

 

Figure 6. France’s process for dealing with mentally impaired offenders 
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Source: Lamothe & Meunier 2005 

6.3.3 Placement and treatment 

Care strategies for the MIPSO or FP in France, as opposed to those of the rest of 

Europe or elsewhere in the western world, rely heavily on prison placement 

rather than diversion to public psychiatric hospitals. This is borne out by the 

statistic that in 2000 less than 2% of persons who were mentally ill and had 

committed a crime were found irresponsible through insanity (Lamothe & 

Meunier 2005). Two central units, Metz-Barres and Chateau-Thierry, house 

psychopathic prisoners, but the resulting preference for prison placement sees 

26 sectors of forensic psychiatry, under the jurisdiction of the Ministry of 

Health, located inside prisons (Council of Europe 2012). These sectors are 

responsible for the mental health assessment and care of the mentally ill 

prisoner. If the care provided in prison is regarded as incompatible, due to the 

mental state of the prisoner, the prisoner may be transferred to an institution 

where they attract the dual status of patient and prisoner (Council of Europe 

2012). 

Located in psychiatric hospitals, there are also four units for difficult patients 

(Unite´s pour Malades, UMD) with a total of 400 beds. These units are designed 

to administer to violent and dangerous patients, which may include persons 

judged not responsible for their criminal acts due to severe mental illness, 

prisoners referred by the Services Médico-Psychologiques Régionaux (SMPR), or 

persons referred by a psychiatric team because the person has been regarded 

too dangerous for treatment in a standard psychiatric ward (Verdoux & Jean 

Tignol 2003). Currently there is no maximum legal duration of confinement, and 

discharge from a prison or hospital psychiatric ward falls to a medical 

committee (Verdoux & Jean Tignol 2003). 

Preventative detention was instigated in the Act of 25 February 2008, largely 

based on the 1933 German law, following high profile cases covered by the 

media. This measure has had the effect of introducing unparalleled surveillance 

throughout the life of a FP. If a Court sentences such an offender to at least 15 
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years detention for an offence contained in the Code of Criminal Procedure 

(Art. 706–53–13) and the convicted person appears particularly dangerous 

(based on the person’s probability of recidivism; Art. 706–53–13 of the Penal 

Code), then long-term measures of electronic monitoring or compulsory 

treatments may be applied (Saas 2012). In other words, irrespective of whether 

the offender has served the original sentence, the Court may retain jurisdiction 

and order preventative detention of one year with the possibility of no upper 

limit (Saas 2012). 

Rather than curtail this practice, in 2010 the law on preventative detention was 

changed, but only with regard to an extension of the list of offences to which 

preventative detention could be applied, thus embedding the practice further. 

Minimal data could be located dealing with the eventual release of MIPSOs or 

FPs to the community. However, in view of the following, it can only be 

assumed that a proposed shift to the community may not attract the care 

envisaged for members of this cohort. Piel & Roelandt (2001) maintain that 

hospital-based care occupies an overwhelming percentage of placements 

whereas community treatment is considerably underdeveloped. In the same 

light, less than 10% of total mental health expenditure is utilised for community 

care, which is in contrast to the huge expenditure applied to psychiatric 

hospitalisations (Direction de la Recherche, des Etudes, de l’Evaluation etdes 

Statistiques (DREES) (2002). 

6.3.4 Conclusion 

The French Constitution provides no arrangements for the preferential 

treatment of persons with a mental illness (Fornorod 2009).MIPSOs may be 

ordered to undertake compulsory treatment—if treatment without consent is 

deemed necessary—due to the conception that a person with a mental illness is 

unable to give their consent to treatment (Fornorod 2009). However, 

surveillance of FPs when released to the community is still questionable. Article 

L. 3211–11 of the Public Health Code states ‘in order to contribute to their 

recovery, rehabilitation and social reintegration, persons involuntarily placed 
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may benefit from a trial release’. An example of a lack of medical monitoring is 

highlighted by the case of a patient on trial release who escaped, went to his 

grandmother’s house and murdered her companion (France/Cour 

administrative d’appel de Marseille/07MA03488 (01. 10.2009)). The hospital 

responsible for monitoring the patient was held accountable for this event. 

6.4 Germany 

6.4.1 Introduction 

In Germany, the Criminal Code dealing with offenders with mental illness 

provides that hospitalization should be imposed before, or instead of, a prison 

sentence. The FP is immediately confined in a special forensic psychiatric 

institution. These specialised hospitals are part of the German health system 

but the patient remains under the control of the prosecutor and a special penal 

court. Offenders can be released from custody only by a decision of this court. 

Discharge from hospital confinement in accordance with the law is possible if it 

can be expected that the confined convict will not commit a punishable act 

(Müller-Isberner 2002). 

Mentally ill prisoners in Germany are subject to special legal regulations (Konrad 

2001); the process can be traced back to the Dangerous Habitual Offenders and 

their Detention and Rehabilitation Act. This regulation had been considered for 

some decades through debates surrounding measures to ensure public safety 

against the dangers that could result from interaction with the mentally ill. 

However, it was not until the Nazi came to power in 1933 that the law was 

passed. This law has largely continued to be recognised, other than for a few 

modification the most recent in 2007, in its original form in the western part of 

Germany. 

Following the German unification in 1990, there was a necessity to adapt and 

develop further specific therapeutic models for the East German forensic 

psychiatric clientele (Konrad 2001). 
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Federal Law in Germany essentially regulates mental health law on placement 

and treatment, but implementation is dependent upon state laws (§ 138 

Section 1 StVollzG). Mental health policy is the responsibility of the federal 

states and the resulting diversified application can be appreciated when it is 

realised that there is no national mental health plan in existence (Stierlin et. al 

2014). The state laws setting out this unsettled legal area did not eventuate 

until the late seventies (Osterheider & Dimmek 2005). In some cases German 

Federal States (e.g. Schleswig-Holstein, Bavaria, Baden-Wuerttemberg) 

integrated the legislation concerning the placement and treatment of FPs into 

general laws forMIPSOs. Yet some other German Federal States (e.g. among 

others Lower Saxony, Hessia, North Rhine-Westphalia) adopted their own laws 

on the measure of execution with regard to the placement and treatment of the 

offender (Osterheider & Dimmek 2005). 

More considerations of criminal policy, due to the demand of society that when 

a FP has committed offences in the past he or she should not be acquitted, led 

to the so called ‘two-track’ criminal law system which is applied in Germany 

today. Under this system, offenders who were conscious of their responsibility 

receive temporally limited detention sentences (that is, without a given 

duration), whilst the offender who was unaware of his or her responsibility, and 

who represents a potential source of danger, receives temporally unlimited 

detention. The start of this two-track system dates back to the ‘Prussian General 

Law’ of 1794 (Blau 1984). 

Recognition of the insanity defence is through sections 20 and 21 of the German 

Criminal Code (see Appendix A for actual wording). 

6.4.2 Legal processes for dealing with mentally ill offenders 

German Supreme Court decisions explicitly state the ‘right to be ill’ and to 

maintain a mental illness (BVerfGE 58, 208, 226ff) (Salize, Dressing & Peitz 

2002). 
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Under Section 63 of the German Code of Criminal Procedure, a person can be 

the subject of a mental hospital order if that person:has committed an unlawful 

act in a state of insanity (section 20) or diminished responsibility (section 21) 

the court shall make a mental hospital order if a comprehensive evaluation of 

the offender and the act leads to the conclusion that as a result of his [sic] 

condition, future serious unlawful acts can be expected of him and that he 

therefore presents a danger to the general public.In order to ascertain the 

mentally ill offender’s condition, Section 246a of the Code sets out those 

requirement for a Medical Expert:Section 246a.[Medical Expert]Where it is 

expected that committal of the defendant to a psychiatric hospital or to 

preventive detention may be ordered or reserved, an expert shall be examined 

at the main hearing on the defendant’s condition and his [sic] treatment 

prospects. 

The same shall apply where the court is considering an order committing the 

defendant to an institution for withdrawal treatment. If the expert has not 

previously examined the defendant, he is to be given the opportunity to do so 

before the main hearing. Compulsory treatment in a psychiatric hospital is not 

regarded as punishment but a means by which the MIPSO can be treated, their 

condition improved, while also protecting German society (Osterheider & 

Dimmek 2005). The regulations under the German Penal Code for the 

placement and treatment of a MIPSO in a psychiatric hospital or detoxification 

centre fall under the section ‘Measures on Improvement and Safety’. § 63 StGB 

(Strafgesetzbuch, StGB) which allows for temporally unlimited commitment to a 

psychiatric hospital, while § 64 StGB permits the commitment of addicted 

offenders to a detoxification centre for a period of up to two years. Basically 

these measures are not in relation to an offence committed in the past, but to 

the future potential dangers of the offender. 

A new regulation was promulgated in 2002 which introduced the requirement 

of a psychiatric appraisal being conducted before a mentally ill offender can be 

released from the psychiatric hospital (§ 454 Abs. 2 StPO). This parallels the 

same requirement in Australian jurisdictions but against which the question of 
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the capability of psychiatrists to predict the future behaviour of a MIPSO or FP 

has been raised. The reasoning for imposing this measure is the criteria 

designated in the previously referred to §§ 20 and 21 StGB dealing with missing 

or decreased criminal liability. § 63 StGB, then, is preconditioned by the finding 

that the MIPSO or FP committed the crime while suffering from a pathological 

mental impairment, a profound disturbance in consciousness, a mental 

deficiency or some ‘other serious aberration that caused the person to not 

recognise the unlawfulness of their action or from acting in accordance with this 

understanding (Osterheider & Dimmek 2005). Justification for this imposition is 

the provision of treatment to cure the offender of his or her impairment or 

actually improve the offender’s impairment to the point that they are no longer 

dangerous (§ 136 of the Execution of Sentences Law—StVollzG). 

During the last 20 years, the discussion on the goals of the measures was 

particularly characterized by three developments:  

The development of new legislation in the East German states of the8 Federal 
Republic after reunification.  

The further arrangement and adjustment of existing measure of execution laws 
to the scientific level of knowledge (in particular by consideration of the 
requirements of qualified aftercare for dismissed patients).  

A more restrictive handling and/or tightening up of the legislation for the 
placement of offenders who have committed violent crimes and sexual 
offences—this was caused in particular by those offenders, who committed 
renewed criminal offences after the completion of a term of imprisonment or a 
measure. 
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Figure 7. Germany’s Legal Process for mentally impaired offenders 

Source: Osterheider & Dimmek 2005 

6.4.3 Placement and treatment 

In Germany, strategies for outpatient therapy of MIPSOs and FPs are still at an 

experimental level; neither the therapist’s responsibilities for the patient and 

public nor the financing of the treatment have been regulated. The German 

Criminal Code stipulates that MIPSOs be hospitalised rather than receive a 

prison sentence. Hence, psychiatric treatment is still mainly provided by 

psychiatric hospitals and rarely by community mental health teams (Stierlin, 
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Herder, Helmbrecht, Prinz, Walendzik, Holzmann, Becker, Schützwohl & Kilian 

2014). Consequently, FPs are confined in a special forensic institution. Although 

the institution is part of the German health system, the patient continues to be 

under the control of the prosecutor and a special penal court. It is only through 

a decision of this court that an FP can be released from custody. Discharge from 

confinement in a hospital is possible if the consensus is that a former patient is 

not expected to commit a punishable act (Osterheider & Dimmek 2005). As at 

the 31 March 2008, the special psychiatric (forensic) hospitals held 6,287 

inmates who are so placed involuntarily under § 63 of the German Penal Code 

due to the belief they may commit further serious crimes (Konrad & Lau 2010). 

These hospitals have in place a high degree of both perimeter and internal 

security. In the literature reviewed, mention is made of training nursing staff in 

self-defence to enable them to thwart a physical attack from an MIPSO or FP. 

Osterheider and Dimmek (2005, p. 146) advise that staff are ‘not only trained in 

control and restraint techniques, but also know how to deal with dangerous 

untoward incidents such as hostage-taking’. 

As is the case in many countries with a Federal and State divide, legislation for 

the treatment and care of offenders in these hospitals is governed by legislation 

which tends to differ among the various federal states (Länder). For the most 

part offenders committed to a psychiatric hospital are held for an indefinite 

period of time with judicial procedures in place for the checking of the necessity 

for further commitment every year (Konrad & Lau 2010). Work being done 

beyond the bounds of closed forensic psychiatric hospitals has been furthered 

by the provisions of the Gesetz zur Reform der Führungsaufsicht und zur 

Änderung der Vorschriften über die nachträgliche Sicherungsverwahrung 

(Reform of the Parole System and Amendment of the Provisions for Subsequent 

Preventive Detention Act). Passed on 13 April 2007, the Act’s purpose was to 

increase public safety and provide more stringent monitoring of FPs released 

from either the criminal justice system or from a forensic psychiatric hospital. 

In addition, the new law expanded quite significantly the number of persons 

who could be placed on probation. It also allowed for much longer periods of 
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monitoring by the courts and parole officers, promoted the obligation to 

undergo treatment, and also the requirement that offenders present 

themselves at regular times and intervals to a physician’s or psychotherapist’s 

office. Non-compliance with these requirements results in punishment owing to 

its being regarded as a violation of the probation conditions (Konrad & Lau 

2010). The new law makes reference for the first time to a Forensic Outpatient 

Centre (Forensische Ambulanz) for the care and treatment of discharged FPs. 

Table 6: Forensic psychiatric outpatient treatment in Germany (August 2009) 

Federal state Running 
“forensic 
outpatient 
centers”? 

Treating (former) 
forensic patients 

Treating 
(former) prison 
inmates 

Baden-Württemberg Yes ● 
 

Bavaria Yes ● 
 

Berlin Yes ● ● 

Brandenburg Yes ● 
 

Bremen Yes ● 
 

Hamburg Yes ● (●) 

Hesse Yes ● 
 

Mecklenburg-Western 
Pommerania 

Yes ● 
 

Lower Saxony Yes ● 
 

North Rhine-Westfalia Yes ● 
 

Rhineland-Palatinate Yes ● 
 

Saarland Yes ● 
 

Saxony (Yes) ● 
 

Saxony-Anhalt Yes ● ● 

Schleswig-Holstein Yes ● 
 

Thuringia Yes ● 
 

 

Source: Konrad & Lau 2010 

Most outpatient centres in Germany treat patients who are either from a 

forensic psychiatric hospital or represent former mentally ill prison inmates. 



  233 

Only two states currently treat former prison inmates and patients from 

forensic psychiatric institutions in the same centre. Designed to assist the 

offender following their discharge, the centres have a dual function: not only 

the treatment of the person, but also the monitoring of that person (Konrad & 

Lau 2010). Increased supervision, it is claimed, is in response to public and 

media concern about the risk posed by released MIPSOs and FPs. However, 

established referral structures within Germany for these specialised outpatient 

institutions tend to vary. Regional differences in conditions of treatment exist 

but surveys about the effects, efficacy or effectiveness ofMIPSO or FP treatment 

in Germany is scarce (Konrad & Lau 2010). Gostin (2008) also refers to a 

‘research deficit’ which he claims impacts on appropriate treatment planning 

regarding the needs of this cohort. 

6.4.4 Conclusion 

Germany parallels other countries discussed where the federal/state divide 

exists in so far as there is a tendency for diversity in the respective states’ 

mental health laws. Previous reference to the Australian mental health system 

established a similar claim. This also extends to the placement and treatment of 

theMIPSO or FP. Generally, FPs are placed in special forensic psychiatric 

hospitals. Although these institutions form part of the health system, the 

offender remains under the control of the prosecutor and special penal court. 

Decisions for release also fall to this court. Whether this accounts for the huge 

expenditure channelled into hospital-based care as opposed to community 

treatment can only be surmised. 

Emphasis is placed on providing public safety against the MIPSO or FP who 

represents a potential source of danger, resulting in provision for unlimited 

detention. Hence, whether released from the criminal justice system or a 

forensic psychiatric hospital, strict monitoring is based on the possibility of a 

future risk of danger from the offender. The requirement for a psychiatrist’s 

appraisal prior to release from a psychiatric hospital occurred through the 

aforementioned regulation in 2002. Research regarding the efficacy of 
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supervision, albeit when released to the community or while detained within 

psychiatric hospitals, is scarce. Such a lack of data provides little contribution to 

the effectiveness of particular monitoring or supervisory practices. 

6.5 UK 

6.5.1 Introduction 

The jurisdiction of the UK does not possess an instrument that represents a 

Criminal Code despite recommendations for its creation (United Kingdom Law 

Commission No. 177, 1989). As at April 2009 the Law Commission again sought 

to create such a Code (United Kingdom Law Commission 2009). However, in the 

UK it is still necessary to refer to Section 5 of the Criminal Procedure (Insanity) 

Act 1964 as substantially amended by The Criminal Procedure (Insanity and 

Unfitness to Plead) Act 1991, and Sections 22, 24 and 25, Schedule 2 and the 

provisions in respect to unfitness to plead and insanity in Schedules 10 and 11 

of the Domestic Violence, Crime and Victims Act 2004 to ascertain the legal 

processes applicable to a person found unfit to plead or not guilty by reason of 

insanity. Under these respective Acts and Sections, the legal processes for all 

such defendants arraigned after 31 March 2005 is described (United Kingdom 

Department of Health, Reference Guide to the Mental Health Act 1983, 2008, 

p. 83). 

Previous discussion has established that for many countries with a system of 

justice based on common law principles, a person can be acquitted for 

committing a crime on the grounds of mental incompetence. This concept was 

enshrined in 1843 by a committee of the House of Lords (on the insistence of 

Queen Victoria) who put to the judges of the Queen’s Bench questions following 

the trial of Daniel McNaughton (sometimes spelled ‘M’Naghten’) for shooting 

and killing the then Prime Minister’s (Sir Robert Peel) secretary Edward 

Drummond (Bennett 2009). The McNaughton Rule as it became known has 

recently attracted growing jurisprudence due to claims that the insanity defence 

based thereon is in breach of international human-rights obligations (Hopper & 

McSherry 2001). However the rule is still applied in many countries because it is 
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concerned with the knowing and understanding by the offender that their 

action was either right or wrong (Costanzo 2004; Gerald 1997; Schmalleger 

2002). 

6.5.2 Acquittal on grounds of insanity 

The insanity defence, according to Martin and Storey (2015) is now rarely used, 

however they maintain that its significance now is through its ability to raise 

fundamental questions regarding criminal responsibility and the role of law in 

dealing with violent mentally ill persons. With the introduction of a ‘diminished 

defence’ in 1957 and the abolition of the death penalty in 1965, its importance 

is much reduced (Martin & Storey 2015). The insanity defence can be pleaded 

as a defence in relation to a crime (including murder) in the Crown Court or in a 

Magistrates court for a charge being dealt with summarily. 

The question of whether an offender can claim the defence of insanity requires 

a judge to decide the issue on the basis of medical evidence. Where the judge 

determines that the medical evidence supports an insanity defence it falls to the 

jury to establish if the defendant was insane at the time of the offence. The jury 

requires the written or oral evidence from two or more medical practitioners. A 

requirement is that one of whom at least has special expertise with regard to 

medical disorders. This decision that the person was insane when he or she 

committed the crime allows the jury to return a verdict of not guilty by reason 

of insanity which is referred to as a ‘special verdict’ under section 1 of the 

Criminal Procedure (Insanity) Act 1964 and is very much dependant on the 

evidence of the medical practitioners. Whereas previously a judge was then 

required to place the person in a mental hospital to be detained indefinitely, 

this position was modified by the Criminal Procedure (Insanity and Unfitness to 

Plead) Act 1991. 

Under this 1991 Act, a new section 5 was substituted into the Criminal 

Procedure (Insanity) Act 1964. In effect, this provided the judge, on receipt of a 

special verdict in a matter, wider disposal options. However, another version of 
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section 5 was included in the Domestic Violence, Crime and Victims Act 2004. 

Now, when a special verdict is applied in a case, the judge can order: 

(a) A hospital order (with or without a restiction order); 

(b) A supervision order, or 

(c) An order for absolute discharge (Martin & Storey 2015, p. 272). 

In cases where murder has been committed these new powers do not apply as 

indefinite hospitalisation is required, however these powers are proving useful 

in matters of a trivial nature. 

Section 1(2) of the Mental Health Act 2007 amended section 1(2) of the Mental 

Health Act 1983 through defining mental disorder as ‘any disorder or disability 

of the mind.’ Under the 2007 Act, section 35 refers to MIPSOs accused of a 

crime and on remand where a court has requested a report. Both the 

Magistrates and Crown Criminal Courts have this option available to them. 

Particularly the Crown Court has this option available at any time in an 

accused’s court case. Section 36 also refers to an accused mentally ill person 

who requires hospitalisation for treatment. Hospital orders under section 37 

can permit the placement of a MIPSO convicted of a crime in a hospital 

effectively diverting the person away from imprisonment. If a person subject to 

a section 37 order raises concerns for a court in so far as they may pose a risk of 

harm to others, then section 41 of the former Mental Health Act 1983 

(amended 2007), when coupled with the hospital order, modifies the order 

through the addition of a restriction order (Ministry of Justice 2008): 

Where a hospital order is made in respect of an offender by the Crown 
Court, and it appears to the court, having regard to the nature of the 
offence, the antecedents of the offender and the risk of his committing 
further offences if set at large, that it is necessary for the protection of 
the public from serious harm so to do, the court may, subject to the 
provisions of this section, further order that the offender shall be subject 
to the special restrictions set out in this section; and an order under this 
section shall be known as ‘a restriction order’ (section 41 (1) Mental 
Health Act 1983). 
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6.5.3 Legal processes for dealing with mentally ill offenders 

 

Figure 8. The UK’s legal process for the mentally impaired in England and WalesSource: James 
2005 

6.5.4 Placement and treatment 

A new section 17A was inserted into the Mental Health Act 1983 by the Mental 

Health Act 2007 thereby providing for community treatment orders. In the Code 

of Practice these orders are referred to as Supervised Community Treatment 

(SCT). However, it would appear that SCTs have not been afforded to about 

4,000 FPs who still are treated in secure units. Typical crimes of this cohort 

include murder, rape and sexual offences influenced by mental illness (Bello 

2011). Supporters of SCT regard it as a means of ensuring compliance with 
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medication, which directly results in the control or decrease of symptoms 

associated with mental illness, in turn resulting in a lower risk of self-harm, 

incidents of aggression and reducing contact with the criminal justice system 

(Mental Health Alliance Briefing Paper 2010). In an article entitled Modernising 

Mental Health Services, Frank Dobson the then Secretary of State for Health, 

through the Department of Health (1998) made reference to the intention of 

the New Labour Government of that year to pass legislation permitting certain 

mentally ill offenders to receive compulsory treatment in the community: 

Care in the community has failed because while it improved the treatment of 
many people who were mentally ill, it left far too many walking the streets, 
often at risk to themselves and a nuisance to others. We are going to bring the 
laws on mental health up-to-date. In particular to ensure that patients who 
might otherwise be a danger to themselves and others are no longer allowed 
to refuse to comply with the treatment they need (p. 6). 

The conditions implemented by the Mental Health Act 2007 are to be found in 

Section 17B: 

A community treatment order shall specify conditions to which the patient is to 

be subject while the order remains in force. 

But, subject to subsection (3) below, the order may specify conditions only if 
the responsible clinician, with the agreement of the approved mental health 
professional mentioned in section 17A(4)(b) above, thinks them necessary or 
appropriate for one or more of the following purposes—ensuring that the 
patient receives medical treatment; preventing risk of harm to the patient’s 
health or safety;protecting other persons. The order shall specify—a condition 
that the patient make himself [sic] available for examination under section 20A 
below; and a condition that, if it is proposed to give a certificate under Part 4A 
of this Act in his case, he make himself available for examination so as to 
enable the certificate to be given. The responsible clinician may from time to 
time by order in writing vary the conditions specified in a community treatment 
order. He [sic] may also suspend any conditions specified in a community 
treatment order. 

If a community patient fails to comply with a condition specified in the 

community treatment order by virtue of subsection (2) above, that fact may be 

taken into account for the purposes of exercising the power of recall under 

section 17E(1) below. But nothing in this section restricts the exercise of that 

power to cases where there is such a failure. Patients subject to detention for 

treatment in a hospital under the Mental Health Act 2007 may be permitted to 

live in the community under SCT powers through a Community Treatment 
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Order (CTO) upon discharge. Certain conditions apply to CTOs, one being that 

patients have to comply with the taking of their medication. CTOs have 

attached care plans which not only include medication and therapeutic 

treatments, but can also specify where the patient lives or restrict access to 

particular places. The restriction on places where they can go arises through the 

requirement to check whether the person has committed a violent or sexual 

offence and thus recognise the rights of the victim under the Domestic Violence, 

Crime & Victims Act 2004 (Department of Health 1998). Discharge from a 

hospital is supervised by a doctor, nurse or social worker. In those cases when a 

patient refuses to take medication, recall to the hospital and treatment for 72 

hours is enforced. Where a patient still refuses to take medication, the CTO is 

revoked and the person is once again detained in a hospital (Mental Health 

Alliance Briefing Paper 2010). An insight into the actual ‘break-down’ of one of 

the English systems of monitoring and surveillance practice is provided by Ruth 

White (psychiatric nurse 2011) who expands on the scant information available 

on this topic. White advises: 

The practicalities of my job include home visits to keep an eye on someone’s 
condition, ensuring they take their medication, screening them for alcohol and 
drug use where appropriate and helping out with issues like housing and 
benefit payments. I typically handle a caseload of around 15 patients. The 
numbers are kept manageable to provide the necessary support and 
monitoring these patients require. My clients would have all originally received 
a hospital order or ‘section’ rather than judicial sentence because of their 
mental condition and remain subject to its strict conditions after release. The 
practicalities of my job include home visits to keep an eye on someone’s 
condition, ensuring they take their medication, screening them for alcohol and 
drug use where appropriate and helping out with issues like housing and 
benefit payments. I conduct random drug tests if I suspect that someone is 
using. This is especially true for drugs like crack cocaine which only stay in the 
system for 24 hours (p. 1). 

Although White’s duties demonstrate a comprehensive approach to ensuring a 

minimising of the possibility of violence from a MIPSO or FP, hence enhancing 

public safety, I criticise any requirement for a person to work alone when 

dealing with mentally ill offenders. My concerns are borne out by a publication 

setting out the pitfalls of working alone by the NHS Security Management 

Services UK (2009, p. 5) which tells of ‘… a social care worker who was fatally 

injured following an attack while on a routine house visit to a home for people 
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with long-term psychiatric problems.’ A later Case Note in this dissertation 

reports on a similar incident wherein a prominent US psychiatrist was killed also 

while seeing a psychiatric patient alone. In its Briefing Paper 2, Supervised 

Community Treatment, the Mental Health Alliance reports that the UK 

Government underestimated the usage of CTOs in its first year (2008). Instead 

of the predicted figure of 400 to 600 instances, an actual 4,000 CTOs were 

issued across the UK in that year, with the figure escalating to 6,000 by 31 

March 2010 with a further prediction of that figure rising to over 7,000 by the 

end of July 2010. Potentially, with such large numbers of MIPSOs (and FPs 

where applicable) in the community, if the requirement for psychiatric nurses to 

visit homes alone continues, this may result in an escalation in physical assaults 

against NHS staff which stood at 55,993 incidents in England in 2007–08. 

6.5.5 Conclusion 

Section 41 of the Mental Health Act 2007 allows a restriction order to be added 

to Section 37 where the courts are concerned that a mentally ill individual poses 

a risk to others. The Act advises that the Minister of Justice closely monitors 

those MIPSOs and FPs released to the community. Even whilst detained in 

hospital, to ensure the safety of the individual and the community, subject to 

their release by the Mental Health Review Tribunal, there is constant reference 

to aftercare monitoring to instill this fact into both the patient and the mental 

health professional. The message to the patients is clear in so far as despite 

their release they will be constantly watched. This supervision depends on 

where they are housed, what length of time is involved since their discharge, 

and the terms attached to that discharge. If living in independent housing, 

mental health professionals ensure the discharged person is visited twice a 

week. For others, despite their living arrangement, there may be a requirement 

for them to be accompanied by a housing support worker at all times. Viewed in 

this light, it could be surmised that the issue of risk behaviours is being 

adequately addressed. The claim being posed here is that whereas the mentally 

ill offender had been subjected to a heavily institutionalised regime whilst in 

hospital, this same regime is carried over into their life outside the hospital 
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(Lowman, Menzies & Palys 1987). Whether this signals a workable risk 

management scheme for MIPSOs or FPs living in the community will be 

investigated through later referral to recidivism figures for the UK. 

6.6 Canada 

6.6.1 Introduction 

The mental illness provisions of the Canadian Criminal Code underwent major 

revision in 1992 to bring them in line with the Canadian Charter of Rights and 

Freedoms. An FP found NGRI, prior to 1992, could be held ‘in strict custody’ at 

the ‘pleasure of the lieutenant governor’ of the particular Canadian state or 

province (Verdun-Jones 1994, p. 176). Placement in strict custody for 

detainment in a psychiatric hospital was mandatory, leaving the trial judge no 

alternative to other dispositions (Grant 1997). After many years in the making, 

Bill C-30 was proclaimed into law in February 1992 by the Parliament of Canada 

which effectively amended Section 16 of the Criminal Code of Canada. The 

intersection between criminal law and persons living with a mental illness was 

changed through this section effectively altering the ‘mental disorder defence’ 

(although identical to the definition of insanity under the former provisions) 

from a finding of NGRI to that of not criminally responsible on account of mental 

disorder (NCRMD) (Peterson 2005).  

Recognition of insanity defence is found under Section 16 of the Criminal Code 

(1992). The provisions for fitness to plead is located under Part XXI of the Code 

also (see Appendix A for actual wording).  

6.6.2 Legal processes for dealing with mentally ill offenders 

When the defence of NCRMD is raised by an individual, the person is remanded 

for a 30 day psychiatric evaluation to a designated facility. Part of the 

requirements of the assessment order is whether the person pleading NCRMD 

is to remain in custody and the period of time specified for the completion of 

the assessment (Section 672.13). The issue of NCRMD and fitness to stand trial 

can be raised at any stage of the proceedings by either the Crown or the 
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defence; however, since the Bill, the Crown may not raise the issue until there 

has been a decision regarding the guilt of the accused. Once the question of 

criminal responsibility has been raised, the defendant is required to undergo a 

psychiatric assessment. 

In cases, under Section 672.54, where an accused has been found not criminally 

responsible, a judge is now empowered to either make a disposition or defer 

the matter to the provincial Review Board. Review Boards for this purpose were 

appointed by the Lieutenant Governor in every province and territory of Canada 

in accordance with the amendments to the Criminal Code. The Review Board, 

where a judge does refer the matter to it, is required under Section 672.54, to 

hold a hearing and make a disposition not later than 45 days after the rendered 

verdict. Where a judge does make a disposition, other than an absolute 

discharge, the Board is required to hold a hearing with a view to making a 

disposition within 90 days of the disposition made by the judge (Peterson 2005). 

Whether the judge or the Review Board grants the disposition, three options 

are available to both under the Criminal Code with the relevant criteria set out 

in Section 674.54 thereby allowing: an absolute dischargea conditional 

discharge, orindeterminate custody in a psychiatric facility. In the case Orlowski 

v. British Columbia (1992), the British Columbian Court of Appeal held that 

where the Review Board is uncertain as to whether the person poses a 

significant threat to the safety of the public, they cannot grant an absolute 

discharge. What in effect this ruling stipulated was that only where the Review 

Board could determine that the individual was definitely not a significant threat 

could it approve an absolute discharge. Figure 9 illustrates the legal process 

required by the Canadian courts in dealings with a FP: 
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Figure 9. Canada’s legal process for mentally impaired offendersSource: Derived from 
Peterson 2005. 

More recently, Canadian jurisdictions are now embracing the concept of the 

Mental Health Court (McLachlin 2007). 

A requirement of the Canadian Criminal Code through the amendments 

contained in Bill C-30 is that the legislation instructs courts and Review Boards 

to look to the least restrictive or onerous disposition necessary. This is 

conditional upon a caveat that the safety of the public, the mental condition of 

the accused, and the goal of their reintegration into society must be borne in 

mind (British Columbia Review Board 2005). An annual review is required where 

any disposition by the Review Board does not entail an absolute discharge (Pilon 

2002). 

All Canadian jurisdictions, with the exception of New Brunswick and the three 

Territories, authorise the use of community treatment orders or variations such 

as extended leave provisions (Rynor 2010).  
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6.6.3 Ontario Community treatment orders 

In December 2000, community treatment orders were incorporated into the 

Ontario Mental Health Act. Referred to as ‘Brian’s Law’ the inclusion into the 

Act was due to the murder of a popular sports-caster by a person suffering from 

untreated schizophrenia. The ensuing public outcry led to the establishment of 

criteria requiring seriously mentally impaired persons released from 

institutional care to be compelled to adhere to treatment while they live in the 

community. The target of this legislation was those mentally impaired persons 

who have a history of non-compliance with recommended treatment (Schwartz, 

O’Brian, Morel, Armstrong, Fleming & Moore 2010). Section 25 of the Ontario 

Mental Health Act 1990 asserts that: Any person who is detained in a psychiatric 

facility under Part XX.1 of the Criminal Code (Canada) may be restrained, 

observed and examined under this Act and provided with treatment under the 

Health Care Consent Act, 1996. 2000, c. 9, s. 8. The following sections set out 

the requirements for the making of a community treatment order as follows: 

Making the treatment order 

Section 33 (1) 1. A physician may issue or renew a community treatment order 
with respect to a person for a purpose described in subsection (3) if the criteria 
set out in subsection (4) are met (2000, c. 9, s. 15). The community treatment 
order must be in the prescribed form. 2000, c. 9, s.15. 

Purposes 

The purpose of a community treatment order is to provide a person who suffers 

from a serious mental disorder with a comprehensive plan of community-based 

treatment or care and supervision that is less restrictive than being detained in 

a psychiatric facility. Without limiting the generality of the foregoing, a purpose 

is to provide such a plan for a person who, as a result of their serious mental 

disorder, experiences this pattern: The person is admitted to a psychiatric 

facility where his or her condition is usually stabilised; after being released from 

the facility, the person often stops the treatment or care and supervision; the 

person’s condition changes and, as a result, the person must be re-admitted to 

a psychiatric facility. 2000, c. 9, s. 15. 
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6.6.4 Criteria for order 

A physician may issue or renew a community treatment order under this section 

if, during the previous three-year period, the person, has been a patient in a 

psychiatric facility on two or more separate occasions or for a cumulative period 

of 30 days or more during that three-year period, or has been the subject of a 

previous community treatment order under this section;  

the person or his or her substitute decision-maker, the physician who is 
considering issuing or renewing the community treatment order and any other 
health practitioner or person involved in the person’s treatment or care and 
supervision have developed a community treatment plan for the person;  

within the 72-hour period before entering into the community treatment plan, 
the physician has examined the person and is of the opinion, based on the 
examination and any other relevant facts communicated to the physician, that, 
the person is suffering from mental disorder such that he or she needs 
continuing treatment or care and continuing supervision while living in the 
community;  

the person meets the criteria for the completion of an application for 
psychiatric assessment under subsection 15 (1) or (1.1) where the person is not 
currently a patient in a psychiatric facility, if the person does not receive 
continuing treatment or care and continuing supervision while living in the 
community, he or she is likely, because of mental disorder, to cause serious 
bodily harm to himself or herself or to another person or to suffer substantial 
mental or physical deterioration of the person or serious physical impairment 
of the person;  

the person is able to comply with the community treatment plan contained in 
the community treatment order, and the treatment or care and supervision 
required under the terms of the community treatment order are available in 
the community;  

the physician has consulted with the health practitioners or other persons 
proposed to be named in the community treatment plan; 

subject to subsection (5), the physician is satisfied that the person subject to 
the order and his or her substitute decision-maker, if any, have consulted with 
a rights adviser and have been advised of their legal rights;  

and the person or his or her substitute decision-maker consents to the 
community treatment plan in accordance with the rules for consent under the 
Health Care Consent Act, 1996. 2000, c. 9, s. 15. 

6.6.5 Alberta 

Amendments to the Mental Health Act received Royal Assent on 7 December 

2007, and the Act was proclaimed in two stages, 30 September 2009 and 1 

January 2010. The latter date sought to improve the options for addiction and 
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mental health services to MIPSOs, FPs and their care providers. Remand to 

custody in Alberta for treatment under the Criminal Code (Canada) or the Youth 

Criminal Justice Act (Canada) is to one of two designated facilities. These 

facilities are authorised under Section 13 of the Youth Criminal Justice Act 

Section1(2) of the Mental Health Regulation, to examine, treat, detain and 

discharge persons admitted in accordance with the law. The Alberta Mental 

Health Act requires the following to be addressed prior to releasing a mentally 

impaired offender to the community: 

Community treatment order 

9.1(1) Two physicians, one of whom must be a psychiatrist, may, in 

accordance with the regulations, issue a community treatment order 

with respect to a person ifin the opinion of the 2 physicians, the person 

is suffering from a mental disorder, one or more of the following 

apply:within the immediately preceding 3-year period the person has on 

2 or more occasions, or for a total of at least 30 days, 

(A) been a formal patient in a facility; 

(B) been in an approved hospital or been lawfully detained in a 

custodial institution where there is evidence satisfactory to the 

2 physicians that, while there, the person would have met the 

criteria set out in section 2(a) and (b) at that time or those 

times; or 

• both been a formal patient in a facility and been in an 

approved hospital or lawfully detained in a custodial 

institution in the circumstances described in paragraph (B); 

• the person has within the immediately preceding 3-year 

period been subject to a community treatment order; 

• in the opinion of the 2 physicians, the person has, while 

living in the community, exhibited a pattern of recurrent or 

repetitive behaviour that indicates that the person is likely to 
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cause harm to the person or others or to suffer substantial 

mental or physical deterioration or serious physical 

impairment if the person does not receive continuing 

treatment or care while living in the community, the 2 

physicians, after separate examinations of the person by 

each of them within the immediately preceding 72 hours, are 

both of the opinion that the person is likely to cause harm to 

the person or others or to suffer substantial mental or 

physical deterioration or serious physical impairment if the 

person does not receive continuing treatment or care while 

living in the community, the treatment or care the person 

requires exists in the community, is available to the person 

and will be provided to the person,in the opinion of each 

physician, the person is able to comply with the treatment or 

care requirements set out in the community treatment 

order, andeitherconsent to the issuing of the community 

treatment order has been obtained, 

(A) if the person is competent, from the person, or 

(B) if the person is not competent, in accordance with 

section 28(1), or consent to the issuing of the 

community treatment order has not been obtained 

but in the opinion of the issuing physicians the 

person has, while living in the community, exhibited 

a history of not obtaining or continuing with 

treatment or care that is necessary to prevent the 

likelihood of harm to others, and 

(C) a community treatment order is reasonable in the 

circumstances and would be less restrictive than 

retaining the person as a formal patient. 
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6.6.6 New Brunswick 

6.6.6.1 Community treatment order  

The New Brunswick Mental Health Act, RSNB 1997, at this point in time, does 

not contain provision for community treatment orders. It can be established 

from the Act; however, that following a criminal offence, the offender is placed 

in a ‘psychiatric facility in accordance with the law’ (see below): 

Section 18 Any person in relation to whom an order for examination has 

been made under the Provincial Offences Procedure Act or in relation to 

whom an assessment order or a disposition has been made under the 

Criminal Code (Canada), may be admitted to, detained in and discharged 

from a psychiatric facility in accordance with the law.Where a patient is 

permitted leave from the facility, the period is 10 days in accordance 

with Section 20(1). 

Section 20(1) The administrator of a psychiatric facility may, on the 

advice of the attending psychiatrist and on such terms and conditions as 

the administrator may establish, place a patient on leave of absence 

from the psychiatric facility for a designated period of not more than ten 

days, if the intention is that the patient shall return to the psychiatric 

facility. 

6.6.6.2 Rationale in legislative drafting 

To the extent that mental health legislation drafting usually presents categories 

of matters in a comprehensive approach to effect measures for application to 

various requirements for dealing with MIPSOs or FPs, mention is made of two 

sections contained in (1) the Ontario Mental Health Act (Section 27 (1) and (2) 

the New Brunswick Mental Health Act (Section 20 (1)). Both sections address 

the matter of leave of absence from each province’s respective psychiatric 

facilities. In the case of Ontario, the period is ‘… for a designated period of not 

more than three months …’, and with respect to New Brunswick ‘… for a 

designated period of not more than ten days …’ Of interest is the concluding 

wording of each of these sections which is identical: ‘… if the intention is that 
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the patient shall return to the psychiatric facility’. Other than an unconditional 

discharge, it would be imagined that one of the criteria for release would be the 

assessment and finding of the psychiatrist (or authorised person for the 

granting of the leave), that the patient will unerringly ‘return to the psychiatric 

facility’. If mental health legislation is to be regarded as a tool for directly 

influencing structures (Golmer 1999) then discussion of this particular example 

highlights a problem of discourse in relation to strategies of control. Bricknell, 

Nicholls, Procyshyn, McLean, Dempster, Lavoie, Shalstrom, Tomita and Wang 

(2009) advise that patients will abscond whether on a locked unit, from an open 

ward, or while on escorted leave. They contend that the adverse possibilities 

are that either the patient will harm themselves or someone else thus indicating 

that mental health policymakers should present and enforce what is to be 

considered rational, and in this case common sense, when applied to legislation. 

6.6.7 Conclusion 

Canada’s regime for the placement and treatment of mentally ill offenders is in 

keeping with other countries investigated to date. While comprehensive 

legislation is set in place, a detailed description of what constitutes hard and 

fast strategies for supervision of the offender when released to the community 

is absent. This claim is borne out when consideration of the Ontario Mental 

Health Act section 33 (4) (iii) is taken into account as only the wording ‘… 

continuing supervision while living in the community …’ is provided as a guide as 

to what requirements are necessary. As a result, this leaves open the question 

of what actually constitutes supervison thus requiring mental health 

professionals to apply their own interpretations (Joly & Knoppers 2015). What 

has been unearthed as a ‘difference’ through the cross-national comparative 

methodology is that New Brunswick does not provide for community treatment 

orders. Another practice in Canada which is gaining momentum is, aside from 

the formal procedure of the Criminal Code (Part XX. 1), the diversion of mentally 

ill individuals who have committed non-serious crimes (not unlike the Australian 

States and Territories) at various points within the criminal justice system. 
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6.7 New Zealand 

6.7.1 Introduction 

In 1987 in Auckland, a man took a carving knife from the kitchen at the boarding 

house where he lived, went outside and stabbed a person waiting at a bus stop 

and then returned to the boarding house. Early next morning, he fatally stabbed 

another boarder and wounded two others (Capital and Coast District Health 

Board 2007; Simpson & Chaplow, 2001). As a result of this event, the New 

Zealand Government established a Committee of Enquiry which in time 

delivered the 1988 Mason Report. It was from this report that the specialist 

Forensic Mental Health Services for New Zealand were developed and 

delivered. Bell and Brookbanks (1998) maintain that New Zealand has continued 

to develop its mental health law and practice, especially since the enactment of 

the Mental Health (Compulsory Assessment and Treatment) Act 1992). A new 

structure was introduced to New Zealand following the Mason Report. The 

resulting Court Liaison Service forms part of the Regional Forensic Psychiatric 

Services thereby providing for a psychiatric nurse to be available in major courts 

to screen the defendant for psychiatric difficulties (Barnes, Hudson & Roberts 

2000). Previously, due to the jurisdictional structure of the New Zealand court 

system, the Family Court, a division of the District Court, had principal 

jurisdiction in mental health matters (Brookbanks 2006). Part of its 

administrative duties was overseeing the Mental Health (Compulsory 

Assessment and Treatment) Act 1992, including the making of restricted patient 

orders and hearing appeals against orders of the Mental Health Review 

Tribunal. No jurisdiction is afforded to the Court in respect of criminal matters 

affecting patients (Brookbanks 2006). However, in cases where the Intellectual 

Disability (Compulsory Cade and Rehabilitation) Act 2003 applies, the court does 

have jurisdiction to oversee offenders who have entered the compulsory care 

system via the said Act which may, or may not, represent a tangle of 

jurisdictions and legislation related to this area. 
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Recognition of the insanity defence can be found under Section 23 of the Crimes 

Act 1961 whereas the provision for unfitness to plead can be located under 

Section 7 of the Criminal Procedure (Mentally Impaired Persons) Act 2003 (see 

Appendix A for actual wording). Not only can section 23 of the Crimes Act 1961 

be applied to shield some defendants from a criminal conviction (Section 

23(2)(b), but also utilised to protect the community by ensuring that the 

defendant who could have been otherwise acquitted, can be detained (Section 

23(2)(a) (Law Commission 2010). 

6.7.2 Legal processes for dealing with mentally impaired offenders 

New Zealand courts are afforded flexibility for the disposal of offenders 

acquitted owing to mental illness under Sections 23 to 25 of the Criminal 

Procedure (Mentally Impaired Persons Act 2003 (Law Commission 2010). A 

person found not guilty by reason of insanity is required to be detained in a 

hospital as a special patient or special care recipient. This occurs in those cases 

where the court considers that the making of such an order is necessary in the 

interests of the public or any affected person (Section 24 of the Criminal 

Procedure (Mentally Impaired Persons) Act 2003). Where the court is not 

satisfied that such requirements are necessary, it must consider other 

disposition options set out in Section 25 which can include the immediate 

release of the acquitted person (Law Commission 2010). Section 33, that under 

which the accused is detained, remains in force until a Ministerial direction is 

given to reclassify the person being held as a patient or a care recipient, or 

discharged from compulsory status: 

Section 33 Duration of order for detention as special patient or special 

care recipient applies if the person is acquitted on account of insanity. 

This section applies to a defendant who has been acquitted on account of his or 

her insanity and who is detained as a special patient or a special care recipient 

in accordance with an order under section 24 (the defendant). The order under 

which the defendant is detained continues in force until—a direction is given 

under this section that the defendant is to be held as a patient or as a care 
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recipient; orthe defendant is discharged in accordance with a direction given 

under this section. If, at any time while the order continues in force, a certificate 

is given under the Mental Health (Compulsory Assessment and Treatment) Act 

1992 or the Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003 

to the effect that the defendant’s continued detention under the order is no 

longer necessary to safeguard the interests specified in subsection (4), the 

Minister of Health must—consider whether, in the Minister’s opinion, the 

defendant’s continued detention is no longer necessary to safeguard those 

interests; and if, in the Minister’s opinion, that detention is no longer necessary 

to safeguard those interests, direct—that the defendant be held as a patient or, 

as the case requires, as a care recipient; or that the defendant be discharged. 

The interests referred to in subsection (3) are—the defendant’s own interests; 

and the safety of the public or the safety of a person or class of person. A 

direction under this section—that the defendant be held as a patient is to be 

regarded as a compulsory treatment order for the purposes of the Mental 

Health (Compulsory Assessment and Treatment) Act 1992, and the provisions of 

that Act apply accordingly: that the defendant be held as a care recipient is to 

be regarded as a compulsory care order for the purposes of the Intellectual 

Disability (Compulsory Care and Rehabilitation) Act 2003, and the provisions of 

that Act apply accordingly. 

Section 24 of the Criminal Procedure (Mentally Impaired Persons Act 2003) 

permits the detention of persons judged unfit to stand trial. While criminal 

proceedings against these persons are suspended, the arrangements involved 

are different from those acquitted on the grounds of insanity. The Law 

Commission (2010) contends that the different arrangements for those 

considered unfit to stand trial to those acquitted on grounds of insanity may 

reflect the circumstance of there having been a completed trial and verdict in 

those cases involving a MIPSO or FP, whereas for the person unfit to stand trial, 

guilt remains undetermined. Separate provision is made under the Criminal 

Justice System to place offenders with mental illness under a Compulsory 
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Treatment Order (Bale 2002). Figure 10 indicates the legal process for the MIO 

in New Zealand. 

 

Figure 10. New Zealand’s process for dealing with mentally impaired offenders 

Source: Derived from Officer of the Director of Mental Health 2006 

6.7.3 The Mental Health Act 

The Mental Health (Compulsory Assessment and Treatment) Act 1992 sets out 

provisions for five categories of ‘special patients’. Usually these patients have 

been involved with the criminal justice system as described in the Criminal 

Procedure (Mentally Impaired Persons) Act 2003. The categories of persons 

includes people found unfit to stand trial; those found not guilty on account of 

insanity; those sentenced to a combination of imprisonment and treatment; 
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prisoners who have been sentenced or on remand; and those remanded for a 

court report pending trial or sentencing (Soosay & Kydd 2016). 

6.7.4 Placement and treatment 

A person found not guilty by reason of insanity must be detained in a hospital as 

a special patient or special care recipient (Section 24 of the Criminal Procedure 

(Mentally Impaired Persons) Act 2003). Section 50(1) of the Mental Health 

(Compulsory Assessment and Treatment) Act 1992 entitles the Minister to grant 

leave under Section 52 of the Act which allows the Director of Mental Health at 

the Ministry of Health to grant short term leave to the MIPSO or FP for a period 

up to seven days. The provisions are the same for special care recipients under 

sections 66 and 67 of the Intellectual Disability (Compulsory Care and 

Rehabilitation) Act 2003. The Minister can, in consultation with the Attorney-

General under section 78(6) of the Mental Health (Compulsory Assessment and 

Treatment) Act 1992, where in a clinician’s opinion the restricted patient status 

is no longer necessary but the clinician still regards the person as not fit to be 

released, request a review of the patient’s condition under advice from the 

Mental Health Review Tribunal. Where decisions about leave and discharge for 

convicted defendants compulsorily detained as a mental health patient under 

sections 36 and 37 of the Criminal Procedure (Mentally Impaired Persons) Act 

2003) are required, it falls to the responsible clinician or the Mental Health 

Review Tribunal. On the other hand, leave, reclassification and discharge 

decisions for the acquitted insane, the person unfit to stand trial and civilly 

committed restricted patients are matters considered by the Minister of Health 

or the Attorney-General. The Regional Forensic Psychiatry Service manages 

restricted patients. 

Following the Mason Report, although five regional forensic services had been 

recommended, six such services were constructed in addition to the existing 

National Secure Unit at Lake Alice Hospital (Fairley 2007). The National Secure 

Unit was closed in 1998 as the consensus was that ‘a national facility did not 

reflect the philosophy of keeping people within their communities and close to 



  255 

family’ (Fairley 2007, p. 6). Fairley (2007, p. 10) advises that the inpatient arm of 

the Central Regional Forensic Mental Health Service is involved with: 

Acute mental health services: For those in prison, the Central Regional 

Forensic Mental Health Service provides the acute inpatient service. This 

is for inmates transferred under Section 45 or 46 of the Mental Health 

Act, 1992 who require mental health care and treatment in a secure 

setting. After their inpatient treatment they are transferred back to 

prison. 

Assessment: The regional secure units provide facilities for inpatient 

assessment principally under the Criminal Procedure (Mentally Impaired 

Persons) Act 2003. 

Special patients: Those found Insane or Unfit to Stand Trial and who are 

made Special Patients by the courts are managed by the Central 

Regional Forensic Mental Health Service. A Special Patients’ ‘journey’ 

through secure settings and to the community is typically over a long 

period of time. As well as clinical decisions, they are subject to ‘checks 

and balances’ via six monthly Special Patient Reviews through to the 

Ministry of Health. Leave is subject to Ministerial approval. Often there 

can be a long period in hospital waiting for trial. For those FPs allowed to 

re-enter the community following their stay in an inpatient forensic 

setting, funding is through a specialised community support service 

(Forensic Package of Care). In the instance that a FP is in the process of 

transitioning from an inpatient forensic setting, the Central Regional 

Forensic Mental Health Service, in conjunction with NGOs, provides 

housing for access by these persons (Central Regional Forensic Mental 

Health Service 2012). 

Fifty-nine beds reserved for MIPSOs or FPs are provided in the Northland 

and Auckland Correctional Centres (Kelly 2003). However, where a 

prisoner is diagnosed as seriously mentally ill in New Zealand 

correctional centres, they are transferred to the Mason Clinic. Patients 
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to this Clinic, that is, FPs found not guilty by reason of insanity or unfit to 

plead, can be transferred directly by the courts and housed within the 

facility (Kelly 2003). Partnership arrangements between the Mason 

Clinic, the Courts and the Correctional System, allows diversion of 

MIPSOs from the correctional system and thus ensures appropriate 

treatment. Primarily, forensic services are provided in the prisons with 

only a few clients being managed by the Service in the community 

(Central Regional Forensic mental Health Service 2012). 

6.7.5 Conclusion 

The issues of monitoring or supervision do not rate mention in the New Zealand 

literature. Albrecht (1992) referred to ‘meaningful measures to monitor the 

process and outcome of both patient management and functioning of the 

service’ (p. 5) but any break-down of that monitoring is absent. Police officers 

can be approached to assist with the return of those MIPSOs or FPs who escape 

or fail to return from leave which serves to suggest a lack of confidence in the 

area of monitoring, not to mention risk assessments conducted by psychiatrists 

prior to release. However, an article written by Nielssen and Large (2012) 

demonstrates that even within psychiatric hospital wards in Australia and New 

Zealand supervision is a concern. The authors reveal that in a period between 

1985 and 2010, eleven homicides by ten patients occurred within the 

psychiatric wards. In light of this, the matter of supervision outside the hospital 

wards and its effectiveness in the community could be questionable.  

6.8 United States of America 

6.8.1 Introduction 

Following John Hinckley’s insanity acquittal in 1982 after his attempted 

assassination of the then United States President Ronald Reagan, Congress 

passed the Insanity Defense Reform Act 1984 which defined for the first time a 

federal code for insanity cases (Steadman, McGreevy, Morrissey, Callahan, 

Robbins & Cirincione 1993). During this time, most states reformed at least one 
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aspect of their insanity statutes whilst others reformed multiple aspects 

(Steadman et al. 1993). 

Utilising data not previously published for the years 2004-2005, Torrey, 

Kennard, Eslinger, Lamb and Pavle (2010) concluded that in the US there were 

more than three times more seriously mentally ill persons in jails and prisons 

than in hospitals. This figure led to their contention that ‘America’s jails and 

prisons have become our new mental hospitals’ (p. 1). A study of attitudes 

towards the mentally ill and the criminal justice system by Lambert, Baker and 

Ventura (2008) revealed that 38% of the respondents were against the 

application of the verdict of NGRI for offenders. The authors proposed that the 

general consensus is that MIPSOs or FPs should be convicted and handled by 

the criminal justice system and not the mental health system. Poulson and 

Braithwaite (1997) regarded such sentiment as the reasoning behind many 

states enacting the guilty but mentally ill (GBMI) verdict. This particular option 

provides for the sentencing of offenders to fixed sentences in prison, but with 

the condition that they must receive psychiatric treatment during their 

incarceration (Slobogin 1985) or alternatively be placed in a mental hospital 

until well enough to be moved back to prison to serve the remainder of their 

sentence. 
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Table 7. Percentage of prisoners with mental impairment 

 

Source: Derived from (1) Paige, Harrison & Beck 2005 (Prison and Jail Inmate Statistics); (2) 
National Prison Statistics obtained annually from each State; jail data based on the 2005 
Census of Jail Inmates and Torrey et al, 2010. 

Despite the above mentioned guilty but mentally ill application in some US 

states, other states have looked to mechanisms by which MIPSOs can be 

diverted from the criminal justice system in order to receive care and treatment 

lacking in many of the prisons due to an already overstretched and under-

funded criminal justice system (Lambert, Baker & Ventura 2008). Many 

jurisdictions in the US have now created mental health courts in an endeavour 

to counteract the increasing number of defendants with serious mental health 

conditions being housed in prisons (Mental Health America 2012). From only 

four mental health courts in 1997, the figure has grown to over 300 today with 

programs found in most states (The Council of State Governments 2016). 

Irrespective of the increase in implementation of these courts, whether they 

can effectively reduce criminal recidivism among MIPSOs and FPs has been the 
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subject of only a few studies (Trupin & Edwards 2003; Herinckx, Swart, Ama, 

Dolezal & King 2005; Christy, Poythress, Boothroyd, Petrila & Mehra 2005; 

Cosdon, Ellens, Schnell & Yasmini-Diouf 2005; Moore & Hiday 2006). 

Recognition of the insanity defence is found under the Federal Insanity Defense 

[sic] Reform Act of 1984 whereas the standards for fitness to stand trial have 

been adopted from the case Pate v. Robinson, 383 U.S. 375 (1966) (see 

Appendix A). 

6.8.2 Legal processes for dealing with mentally ill offenders 

6.8.2.1 Broome County, New York 

Under Article 40.15 of the New York Penal Law states:  

In any prosecution for an offense [sic], it is an affirmative defense [sic] 
that when the defendant engaged in the proscribed conduct, he [sic] 
lacked criminal responsibility by reason of mental disease or defect. 
Such lack of criminal responsibility means that at the time of such 
conduct, as a result of mental disease or defect, he [sic] lacked 
substantial capacity to know or appreciate either: the nature and 
consequence of such conduct; or that such conduct was wrong. 

Under Article 730.10, the fitness to stand trial is defined as follows: 

1. ‘Incapacitated person’ means a defendant who as a result of mental disease 

or defect lacks capacity to understand the proceedings against him [sic] or to 

assist in his [sic] own defense. 

6.8.2.2 Utah 

The American states of Montana, Idaho, Kansas, and Utah do not recognise the 

‘insanity defence’ as such but do permit mental illness as evidence in mitigation 

of penalties. Under Chapter 2 of the Utah Criminal Code section 76-2-305:  

(a) It is a defense to a prosecution under any statute or ordinance that the 
defendant, as a result of mental illness, lacked the mental state required as an 
element of the offense [sic] charged. 
  
 
(b) Mental illness is not otherwise a defense [emphasis added], but may be 
evidence in mitigation of the penalty in a capital felony under section 76-3-207 
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and may be evidence of special mitigation reducing the level of a criminal 
homicide or attempted criminal homicide offense under section 76-5-205.5. 
2.).  

 

The defence defined in this section includes the defences known as ‘insanity’ 

and ‘diminished mental capacity.’ A person who asserts a defense of insanity or 

diminished mental capacity, and who is under the influence of voluntarily 

consumed, injected, or ingested alcohol, controlled substances, or volatile 

substances at the time of the alleged offense is not excused from criminal 

responsibility on the basis of mental illness if the alcohol or substance caused, 

triggered, or substantially contributed to the mental illness. 

(a) ‘Mental illness’ means a mental disease or defect that substantially impairs 
a person’s mental, emotional, or behavoral [sic] functioning. A mental defect 
may be a congenital condition, the result of injury, or a residual effect of a 
physical or mental disease and includes, but is not limited to, mental 
retardation. 

(b) ‘Mental illness’ does not mean an abnormality manifested primarily by 
repeated criminal conduct. ‘Mental retardation’ means a significant sub-
average general intellectual functioning, existing concurrently with deficits in 
adaptive behavior [sic], and manifested prior to age 22. 

The process for establishing the fitness of the defendant to stand trial is 

contained in the Utah Code of Criminal Procedure, Chapter 15, Section 6: 

Commitment on finding of incompetency to stand trial—Subsequent hearings:  

77-15-6. Except as provided in Subsection (5), if after hearing, the defendant is 
found to be incompetent to stand trial, the court shall order the defendant 
committed to the custody of the executive director of the Department of 
Human Services or a designee for the purpose of treatment intended to restore 
the defendant to competency. The court may recommend but not order 
placement of the defendant. The court may, however, order that the 
defendant be placed in a secure setting rather than a nonsecure setting. The 
director or a designee shall designate the specific placement of the defendant 
during the period of evaluation and treatment to restore competency. 

The examiner or examiners designated by the executive director to assess the 

defendant’s progress toward competency may not be involved in the routine 

treatment of the defendant. The examiner or examiners shall provide a full 

report to the court and prosecuting and defense attorneys within 90 days of 

arrival of the defendant at the treating facility. If any examiner is unable to 

complete the assessment within 90 days, that examiner shall provide to the 
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court and counsel a summary progress report which informs the court that 

additional time is necessary to complete the assessment, in which case the 

examiner shall have up to an additional 90 days to provide the full report. The 

full report shall assess whether the defendant is exhibiting false or exaggerated 

physical or psychological symptoms, and shall report any diagnostic 

instruments, methods, and observations used by the examiner to make the 

determination; and the examiner’s opinion as to the effect of any false or 

exaggerated symptoms on the defendant’s capacity to stand trial;  

(a) the facility’s or program’s capacity to provide appropriate treatment 
for the defendant;  

(b) the nature of treatments provided to the defendant; 

(d) what progress toward competency restoration has been made with 
respect to the factors identified by the court in its initial order; 

(e) the defendant’s current level of mental disorder or mental 
retardation and need for treatment, if any; and 

(f) the likelihood of restoration of competency and the amount of time 
estimated to achieve it. 

6.8.2.3 Alabama 

Under Rule 11.2 Rules of Criminal Procedure, Examination of defendant’s 

mental condition; demand for jury is located within a section entitled Motions: 

Motions 

(a) Competency to Stand Trial. 

When a person charged with a crime is before a circuit court, 

the defendant, the defendant’s attorney, or the district attorney 

may petition for, or the court on its own motion may order, an 

examination to assist in the determination of the defendant’s 

present mental condition and competency to stand trial. 

(b) Mental Condition at Time of Offense 

If the defendant has timely raised a defense [sic] of ‘not guilty 

by reason of mental disease or defect’ either by the entry of a 
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plea or by filing a pre-trial motion pursuant to Rule 15, the court 

on its own motion may order, or the defendant, the defendant’s 

attorney, or the district attorney may move for an examination 

into the defendant’s mental condition at the time of the 

offense. 

(c) Admissibility of mental examinations. 

3. The results of examinations conducted pursuant to subsection 

(a)(1) of this rule, Rule 11.3, or Rule 11.4 on the defendant’s 

mental competency to stand trial shall not be admissible as 

evidence in a trial for the offense charged and shall not 

prejudice the defendant in entering a plea of not guilty by 

reason of mental disease or defect. 

4. The results of mental examinations made pursuant to 

subsection (a)(2) of this rule and the results of similar 

examinations regarding the defendant’s mental condition at 

the time of the offense conducted pursuant to Rule 11.4 shall 

be admissible in evidence on the issue of the defendant’s 

mental condition at the time of the offense only if the 

defendant has not subsequently withdrawn his or her plea of 

not guilty by reason of mental disease or defect. Whether the 

examination is conducted with or without the defendant’s 

consent, no statement made by the defendant during the 

course of the examination, no testimony by an examining 

psychiatrist or psychologist based upon such a statement, and 

no other evidence directly derived from the defendant’s 

statement shall be admitted against the defendant in any 

criminal proceeding, except on an issue respecting mental 

condition on which the defendant has testified. 

6.8.2.4 Delaware 

Chapter 4 of the Delaware Criminal Code provides the defences to criminal 

liability:§ 401. 
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Mental illness or psychiatric disorder: 

In any prosecution for an offense, it is an affirmative defense that, at the 

time of the conduct charged, as a result of mental illness or serious 

mental disorder, the accused lacked substantial capacity to appreciate 

the wrongfulness of the accused’s conduct. If the defendant prevails in 

establishing the affirmative defense provided in this subsection, the trier 

of fact shall return a verdict of not guilty by reason of insanity. Where 

the trier of fact determines that, at the time of the conduct charged, a 

defendant suffered from a mental illness or serious mental disorder 

which substantially disturbed such person’s thinking, feeling or behavior 

and/or that such mental illness or serious mental disorder left such 

person with insufficient willpower to choose whether the person would 

do the act or refrain from doing it, although physically capable, the trier 

of fact shall return a verdict of ‘guilty, but mentally ill.’ 

It is beyond the scope of this thesis to reproduce all the insanity defence and 

fitness to stand trial agenda for each of the states of the US. In order to 

demonstrate the application of these concepts, the following table is provided 

for an overview of the various proceedings set in place by the respective states. 

The following legend is provided to assist with the interpretation of Table 7. 

Abbreviations 

M’N M’Naughten Rule 

A.L.I. American Law Institute 

GBMI Guilty But Mentally Ill 

GBI Guilty But Insane 

NGBD Not Guilty by Reason of Mental Disease or Defect 

NGBI Not Guilty by Reason of Insanity 

ABI Acquitted by reason of Insanity 

N/S Not Stated 
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Table 8. Legal Standards for insanity, ‘guilty but mentally ill’ and other provisions relevant to 
defendants raising the insanity defence 
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Source: Table 38, The Defense of Insanity: Standards and Procedures, State Court 
Organisation, 1998; US Department of Justice, Bureau of Justice Statistics (June, 2000). 

6.8.2.5 Diversity of legal processes in US.  

The criminal law of the US is codified in fifty-two criminal codes with the federal 

criminal code overlaying the codes of each of the 50 states and the District of 

Columbia (Robinson and Dubber 1999). Imposing criminal liability, however, 

under the US Constitution, falls primarily to the states. Crimes specifically 

related to federal interests fall within federal authority which extends to the 

prohibition and punishment of those crimes (Robinson and Dubber 1999). 

Robinson and Dubber (1999) contend there is much diversity among these 52 

criminal codes and suggest that the Law Institute’s Model Penal Code 

promulgated in 1962 is, more than any other the closest thing to representing 

an American criminal code. They further maintain ‘… the federal criminal code is 

too unsystematic and incomplete in theory and too irrelevant in practice to 

function as a national code’ (p. 2). The following figure (Figure 11) is a simplified 
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and generalised depiction of criminal justice processes. As stated previously, 

due to the federal criminal code overlaying the codes of the US states, there is 

considerable variation by jurisdiction in how these processes and entities 

interrelate: 

 

Figure 11: Criminal Justice Process Under Federal Law. 

Source: Derived from Lindahl & Mukamai 2007 

An example of the interrelation between processes and entities with respect to 

the US states is provided in the following Figure 12 for New York. 
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Figure 12. New York Court Structure. Source: New York State Unified Court System 2004 

The above system undergoes morphogenesis, however, when a court hearing 

involves a person who, through mental illness, is regarded as unfit to plead. In 

the case of the New York State system under discussion, (see Figure 12), the 

changes in the judicial procedure are profound. Under Article 730.10 of the New 

York State Criminal Procedure Law (CPL) the MIPSO, who has committed a 

felony and been found unfit to plead, is diverted from prison to treatment 

facilities and programs (see Figure 13). 
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Figure 13. Broome, New York diversion of the mentally impaired offender 

Source: Maloney, Russell & Johnson 2008 

6.8.2.6 Utah–without the insanity defence 

Utah, as one of the states that has successfully abolished the insanity defence, 

provides for introduction of psychiatric testimony mitigating the mens rea 

element of a crime (Melville & Naimark 2002). The same authors, who do not 

favour the ‘guilty but mentally ill’ (GBMI) verdict, claim: 

The GBMI defendant is sentenced as though fully culpable and is sent to prison 
with the stigma of mental illness. Such defendants are denied a hearing to 
explore their current mental state (which is guaranteed to NGRI aquittees) and 
thus may be forced to undergo unnecessary psychiatric treatment. If the 
defendant is awarded parole, it is on stricter terms than the guilty convict. At 
any point during or after parole, the state can commence civil commitment 
proceedings as though the defendant had been found insane (Melville & 
Naimark 2002, p. 554). 

The last section of their claim is borne out in Figure 14. One of the few states 

that provide a descriptive statute regarding GBMI is Alaska. Others define GBMI 

as ‘not insane but suffering from a mental illness’ or similar wording (Illinois 

Compiled Stat. 720 ILCS 5/6–2(c)). In 2004, Utah County launched a Mental 
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Health Court in collaboration with the Fourth District Court, the Utah County 

Attorney’s Office, city prosecutors and the defence bar (McNiel & Binder 2007). 

Part of the rationale for the creation of the Mental Health Court is the diversion 

of certain individuals away from incarceration to ensure help and treatment. 

Another factor contributing to the Court’s creation may be the finding that 

when compared to a similar cohort not in the Mental Health Court, the number 

of jail days saved amounted to a cost reduction of more than $600.00 per 

MIPSO per year, which cumulated in a saving of $62,000.00 in jail bed days 

(McNiel & Binder 2007).The following flowchart contained in Figure 13 was 

created using the actual sections contained in the Utah Criminal Procedural 

Code for trial matters. 

 

Figure 144. Utah diversion of the mentally impaired offender. 

Source: Utah Criminal Procedural Code 2012. 
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6.9 Placement and treatment 

6.9.1 Delaware 

Under the Delaware Code—Title 11: Crimes and Criminal Procedure § 403: 

Upon the rendition of a verdict of ‘not guilty by reason of insanity,’ the 

court shall, upon motion of the Attorney General, order that the person 

so acquitted shall forthwith be committed to the Delaware Psychiatric 

Center [sic]. 

Except as provided in subsection (c) below, a person committed, 

confined or transferred to the Delaware Psychiatric Center [sic] in 

accordance with subsection (a) of this section, § 404, § 405, § 406 or § 

408 of this title (referred to herein as ‘the patient’) shall be kept there at 

all times in a secured building until the Superior Court of the county 

wherein the case would be tried or was tried is satisfied that the public 

safety will not be endangered by the patient’s release. The Superior 

Court shall without special motion reconsider the necessity of continued 

detention of a patient thus committed after the patient has been 

detained for 1 year. The Court shall thereafter reconsider the patient’s 

detention upon petition on the patient’s behalf or whenever advised by 

the Psychiatric Center that the public safety will not be endangered by 

the patient’s release. (1) Upon petition by a patient confined pursuant to 

this section, § 404, § 405, § 406 or § 408 of this title, or upon petition by 

the Center Director of the Delaware Psychiatric Center, the Court may 

permit housing in an unsecured building or participation by the patient 

in any treatment program that is offered by the Center, which requires 

or provides that the patient be placed outside a secured building. Such 

participation shall include, but not be limited to, employment off 

hospital grounds, job interviews, family visits and other activities inside 

and outside the Center, as may be prescribed by the Medical Director in 

the interest of rehabilitation. 
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6.9.2 Alabama 

In Alabama, under the Rules of Criminal Procedure, one of the duties of a judge 

is to instigate investigation into the sanity of certain confined persons. Section 

15–16–20 states: 

If any person other than a minor in confinement, under indictment, for 

want of bail for good behavior [sic], for keeping the peace or appearing 

as a witness, in consequence of any summary conviction appears to be 

insane, the judge of the circuit court of the county where he[sic] is 

confined must institute a careful investigation, call a respectable 

physician and call other credible witnesses; and, if he deems it 

necessary, he may call a jury, for which purpose he is empowered to 

compel attendance of witnesses and jurors. If it is satisfactorily proved 

that the person is insane, the judge may discharge him from 

imprisonment and order his safe custody and removal to the Alabama 

state hospitals, where he must remain until restored to his right mind, 

and then, if the judge shall have so directed, the superintendent must 

inform the judge and sheriff, whereupon the person must be remanded 

to jail and criminal proceedings be resumed, or he must be otherwise 

discharged. 

6.9.3 King County (Seattle), Washington, Anchorage 
(Alaska) and San Bernardino (California) 

Each of the above-named sites has introduced mental health courts with a 

shared objective of preventing the incarceration of theMIPSO, and/or securing 

their removal from jail to appropriate support and services when residing in the 

community. Goldkamp & Guynn (2000) state that each court prioritises 

concerns for public safety. However, the authors reveal that in order to achieve 

this, only mentally ill offenders who have committed low-level crime are 

accepted. Others who do display violent tendencies are carefully screened to 

the point of exclusion. Only the King County Court will accept the defendant 

with a history of violence triggered by mental illness. The Court then undertakes 
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to provide a level of supervision sufficient to protect the public (Goldkamp & 

Irons-Guynn 2000). 

6.10 The concern associated with absconding patients 

There has been a link established between absconding and violent behaviour 

(Bowers, Jarrett & Clark 1998). The act itself of attempting to abscond could 

precipitate violence according to Powell, Caan and Crowe (1994), and a report 

by Milner (1966) showed that in 3.6% of incidents regarding absconding 

patients there was violence perpetrated against relatives. Medicolegal 

consequences can be involved for both the patient and the hospital where a 

person has absconded. In five cases brought before the US courts, 

compensation was sought where absconding patients had been struck by cars, 

committed one suicide attempt, perpetrated one common assault and one 

homicide (Bowers, Jarrett & Clark 1998). 

6.11 The growing prison populations and resultant costs 

Research literature which is relevant to my research topic is that which 

investigates the growing numbers of mentally ill persons held in prisons. The 

relevancy lies, in my judgement, to the failure of deinstitutionalisation through 

a lack of effective risk management in community monitoring and care 

programs. Previous reference has been made to the dearth of options available 

to judges for placement of mentally ill offenders following 

deinstitutionalisation. This has led to an increasing prison population around 

the world with the result that once again enormous financial burdens are being 

felt by governments. At a previous time in history, this same claim had been 

raised by governments regarding the numbers in mental asylums and the cost 

of maintaining both those confined and the facilities. In a report by the United 

Nations (2006) on prison overcrowding it was observed ‘There are also 

economic arguments in favour of alternatives’ (p. 1). Stern (1999) echoes this 

sentiment arguing that, ‘In western societies, the supervision of offenders 

within a probation system is normally much less costly than the upkeep of a 

prisoner’ (p. 238). The Council of State Governments in the US (2008) is another 
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organisation that regards treatment in the community as more effective and 

less costly than in correctional centres. Researchers Schmitt, Warner and Gupta 

(2010) for the Centre for Economic and Policy Research propose that a 

reduction by one-half in the incarceration rate of non-violent MIPSOs would 

reduce US correctional expenditure by $16.9 billion per year. The State of 

Victoria, Australia reportedly spends $240.66 per prisoner per day equating to 

an annual cost of almost $88,000.00 per prisoner (Gelb 2011). In contrast, the 

expenditure for each MIPSO or FP being supervised on a community corrections 

order was $18.50 a day resulting in a cost of just under $7,000.00 per year (Gelb 

2011). Such statistics may hold great persuasive powers for government policy-

makers with a view to cost saving. 

Should a second wave of deinstitutionalisation occur by moving MIPSOs or FPs 

from the prisons or forensic hospitals to the community, a concern must rest 

with the situation where previous discussion has revealed that accommodation 

and mental health services are still lacking. With respect to the suggestion by 

Schmitt, Warner and Gupta (2010) that the release of non-violent MIPSOs 

would impact positively on current costs to imprison this fraction, who will 

assess that these persons are in fact non-violent—a psychiatrist? If effective 

policies and adequate financing are not instigated to assure comprehensive 

supervision of not only the newly released mentally ill prisoners, but also the 

current numbers of mentally ill persons permitted leave to the community, it is 

not beyond the realms of reason to suggest that public safety will not be 

assured. Wolff (2002) draws attention to the significant cost-shifting from 

mental health to the criminal justice system that has taken place. Obviously, as 

a means by which to reduce the cost of prison care, a reversal of this strategy 

may have to be employed by governments. If provision of effective policies, and 

adequate financing to put in place, and retain, structures and programs to 

assure public safety does not eventuate, then references to monitoring 

contained in the respective codes, legislation or laws of a country will represent 

a token gesture only. Both society and the criminal justice system expect that 
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treatment will be administered under conditions that can, to the greatest 

possible degree, ensure public safety (Lamb, Weinberger & Gross 1999). 

6.12 Conclusion 

Policy-making and implementation employ particular modes of reasoning, or 

rationality, and in the process assist in defining the existence of particular 

notions of what is rational and what is not. Usually, though, public policies of 

what might or might not work in practice are untested conceptions. This may be 

due to the importance placed on political overtures rather than pragmatic 

outcomes for change in conduct especially with regard to MIPSOs or FPs. In the 

context of this analysis, it is useful to stress the proposition that, even though 

involved with the criminal justice system, MIPSOs in most cases eventually 

return to communities. Each of these persons has distinct issues and challenges 

which necessitates legislators, policymakers, and practitioners to develop 

policies and rational programs by which to regulate and control this cohort once 

released to the community (Council of State Governments 2002). 

Table 8 condenses the above descriptions of the various countries’ national 

legal processes and disposition of MIPSOs: 

Table8: Summary of the dealings with MIPSOs or FPs in the countries discussed above 

Country Is Insanity 
Defence and 
Fitness to 
Stand Trial 
recognised? 

Placement Police 
involved in 
returning 
MIOs who 
abscond? 

Forms of leave to 
the community 

Italy Article 88 & 
89 of the 
Penal Code 

Compulsory 
treatment in 
psychiatric 
hospitals 

Assumed Usually placed in a 
non-forensic 
residential facility. 

France Article 122-1 
of the French 
Penal Code. 
Unfitness to 
plea not 
specifically 
defined 

Psychiatric 
hospitals or 
prisons 

Assumed If regarded as 
dangerous, can be 
subject to long 
periods of 
electronic 
surveillance 
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Country Is Insanity 
Defence and 
Fitness to 
Stand Trial 
recognised? 

Placement Police 
involved in 
returning 
MIOs who 
abscond? 

Forms of leave to 
the community 

Germany Section 20 & 
21 German 
Criminal 
Code 

Compulsory 
treatment in 
special 
psychiatric 
hospitals 

Assumed Can be released to 
community under 
strict 
requirements. 

UK Section 2 of 
the Trial of 
Lunatics Act 
1883Section 
4 Criminal 
Procedure 
(Insanity) Act 
1964 

Secure Unit Section 18 of 
MHA. 

Yes 

Canada Section 16 & 
21 of the 
Criminal 
Code (1992) 

Secure unit Section 28(1) 
of the Ontario 
Mental Health 
Act; 
Section 20(4) 
Alberta Mental 
Health Act; 
Section 24(1) 
New Brunswick 
Mental Health 
Act. 

Yes 

New 
Zealand 

Section 23 of 
the Crimes 
Act 
1961Section 
7 of the 
Criminal 
Procedure 
(Mentally 
Impaired 
Persons) Act 
2003 

Secure Unit Section 53 of 
the Crimes Act 
1961 

Yes 

US Insanity 
Defense 
Reform Act 
1984 

Prison, 
psychiatric or 
state hospital. 

Assumed 44 States in 2010 
had introduced 
outpatient 
commitment laws. 
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Table 8 reveals that despite variations, in all countries included in this review of 

legal systems there is an application of a form of the insanity defence and a 

requirement for fitness to stand trial (see Appendix A). All of these countries, 

following a trial or evaluation of the MIPSOs or FPs mental state, confine the 

offender to either a psychiatric facility or prison. Italy’s practice requires the 

offender to undertake compulsory hospitalisation in a special mental institution 

(ospedale psichiatrico giudiziario (OPG), following which the person is placed in 

a non-forensic residential facility with 24/7 surveillance. Initial placement is 

usually in a forensic hospital or psychiatric unit pending release to the 

community on either a supervision order or treatment order which is also in 

keeping with many countries which are embracing the community treatment 

order. 

What is different in Italy is the later placing of the offender in a non-forensic 

residential facility as such units are generally not available in other countries. 

France relies heavily on prison placement for many of its mentally ill offenders 

as does the US. However, located in France’s psychiatric hospitals are four units 

for patients who are considered too violent and dangerous to be treated in a 

standard psychiatric-ward. Currently, hospital-based care occupies an 

overwhelming percentage of placements for the (considered) non-dangerous 

MIPSO, but this may be due to France’s underdeveloped community treatment 

at this time. In order to increase public safety and provide more stringent 

monitoring of MIPSOs or FPs released from either the criminal justice system or 

from a forensic psychiatric hospital in Germany, that country passed the Reform 

of the Parole System and Amendment of the Provisions for Subsequent 

Preventive Detention Act on 13 April 2007. A requirement of the Canadian 

Criminal Code, through amendments contained in Bill C-30 is that Canadian 

Courts and Review Boards look to the least restrictive or onerous disposition 

necessary for MIPSOs or FPs. In place is a caveat that the safety of the public, 

the mental condition of the accused, and the goal of his or her reintegration 

into the community must be considered. All provinces of Canada, with the 

exception of New Brunswick and the three Territories, authorise the use of 
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community treatment orders and variations such as extended leave provisions. 

A person found not guilty by reason of insanity in New Zealand is required to be 

detained in a hospital as a special patient or special care recipient. FPs found 

not guilty by reason of insanity or unfit to plead, can be transferred directly to 

the Mason Clinic by the courts and housed within the facility. For those FPs 

reintegrating into the community after inpatient forensic treatment, the Central 

Regional Mental Health Service, in conjunction with non-government 

organisations (NGOs), provides housing facilities. 

The US, as in the case of other countries with a federal/state divide in powers, 

hosts a varying degree of non-uniform state laws applicable to mentally ill 

offenders. In Delaware, once a person receives a verdict of NGRI, he or she is 

committed to the Delaware Psychiatric Centre where the person is kept in a 

secure building until such time as they will not endanger the public’s safety if 

released. Alabama, on the other hand, if the offender has been proven to be 

insane, sees the person discharged from imprisonment by the judge and 

removed to the Alabama State Hospital where they must remain until ‘restored 

to his [sic] right mind.’ This would seem to suggest that in some cases this could 

represent indeterminate detention. In the event the person’s mind is restored, 

they can be remanded back to jail and the criminal proceedings recommenced, 

or otherwise discharged. US states are now embracing the concept of the 

Mental Health Court. In King County (Seattle), Washington, Anchorage (Alaska) 

and San Bernardino (California) such courts have been introduced with a shared 

objective of preventing the incarceration of MIPSOs. However, delving deeper 

one finds that, in order to prioritise public safety, only those MIPSOs who have 

committed low-level crimes are accepted and permitted leave to the 

community. Only the King County Court will accept the defendant with a history 

of violence triggered by mental illness. The courts then undertake to provide 

supervision sufficient to protect the public. This represents an overview of what 

has been set in place by policy-makers and legal systems for dealing with the 

MIPSO or FP. Here I reiterate Golmer’s (1999) claim that mental health 

legislation is more a formal expression of reform activities than a tool for 
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directly influencing structure. Each Code, Law or Legislation discussed in this 

chapter reflects the reform being experienced in court proceedings dealing with 

MIPSOs or FPs. 

It could be claimed that the issue of recidivism should be less in Italy, France and 

Germany due to their regimes of forensic hospitalisation or imprisonment 

practices, followed by, in the case of Italy, referral to RFs (non-forensic 

residential facilities) with 24/7 staffing or imprisonment. Many countries, 

however, support a particular policy approach which enables MIPSOs to obtain 

leave to the community in a relevantly short period of time (Lamb & 

Weinberger 1998). It is this practice that underpins the topic of this thesis, that 

is, whether a superior form of supervision exists that delivers a proactive 

approach to the provision of public safety. Critical to this goal is what the 

recidivism statistics for each country reveal and this component is explored in 

the next chapter. 

Generally, mental health acts and procedures seek to establish safeguards and 

oversight mechanisms to protect the rights and dignity of persons living with a 

mental illness. My research into the countries listed in this chapter suggests that 

legislative discourse utilised by the policymakers of some countries suggests a 

lack of ability by the mental health system to construct or possess the necessary 

tools to effectively control thetroublesome MIPSO or FP while in the 

community, and ensure the safety of that community. In order to provide a 

more comprehensive, transparent and accurate account of mental health 

systems it would appear necessary for governments to include information 

about CTOs in health policy planning and deliberations (Light, Kerridge, Ryan & 

Robertson 2012). Particularly, it is proposed, with regard to how supervision of 

the released MIPSO or FP is conducted thus allowing the community an 

accurate picture of the entire mental health system. Without transparency, it 

will prove difficult for members of the community to build confidence in the 

mental health system and the progress of mental health reforms (Department 

of Health and Ageing 2010). 
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6.13 Chapter conclusion 

The linking of criminal activity with MIPSOs or FPs through lack of supervision 

both within (absconding) and outside psychiatric facilities will do nothing to help 

keep the risks posed by the mentally ill offender in perspective for the wider 

community. 

In this chapter, I again explored the plea of not guilty by reason of insanity and 

fitness to plead through reference to the legal process for each country. This 

undertaking was to establish that once it is seen that these elements are 

entrenched in a country’s laws, the insane offender is handled ‘differently’ to 

those instances of crime involving a mentally-healthy prisoner. What is being 

said is that generally a mentally ill offender who is deemed not to pose a risk to 

themselves or others will, after treatment and a psychiatric assessment, be 

released to the community for treatment or to live. The concern is whether the 

MIPSO (or FP as the case may be), once in the community is supervised to 

ensure they will not reoffend. Among other reasons for this approach was my 

aim to demonstrate how discourse used in a particular context can be 

misconstrued, mask substantive inequality, and thereby fail to account for 

differences. I drew on the seminal statement not guilty by reason of insanity as 

an example of discourse that conveys to the general public (especially in the 

case of victims and members of their family) that those deemed insane at the 

time of committing a homicide get away with murder. In later discussion, I put 

forward the notion that the term (not the concept) ‘guilty but mentally insane’ 

may be more appropriate. As part of the next chapter I investigate the 

recidivism rates for the respective countries as a mechanism for gauging the 

effectiveness of the supervisory practices undertaken by each of the 

investigated countries. 
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Chapter 7  

7.1 Introduction 

In this thesis I have been concerned with the context within which the principal 

forms of rationality that underpin policy development and its implementation 

with respect to the supervision of the mentally ill person who sometimes offend 

(MIPSO). My intention was to demonstrate how rationality construes critical 

reasoning as the basis of rational thought or action within politics and policy-

making. Research conducted in Chapters 5 and 6 which looked at the legal 

procedures for both the forensic patient (FP) and MIPSO will be summarised in 

this chapter which reveals, in a majority of the countries, there is a movement 

to divert the MIPSO away from the criminal justice system to the mental health 

system. Nonetheless, under the mental health system the MIPSO, after 

treatment, may become the subject of a community treatment order. This 

diversion, it is suggested, legitimises the instrumental aim of producing savings 

by a two pronged goal that is, to avoid the high costs of hospitalisation for a 

MIPSO or likewise the high costs to imprison a MIPSO should they re-route their 

aggressive behaviour to that of violent physical harm. 

Later in the chapter, I explore published statistical data in relation to recidivism. 

It is my claim that these data support my argument that the concept of 

supervision by many governments is flawed. Prior to that cases are discussed to 

demonstrate that some accepted practices when dealing with a mentally ill 

person who is known to display aggressive behaviour and who is not compliant 

with their medication requirements, can be misleading and sometimes 

detrimental. It is my assumption that in the area of supervision and dealings 

with MIPSOs these cases serve to illustrate an almost lais.sez-faire attitude to 

supervision which never-the-less is regarded sufficient by some professionals. 

Then again, what may seem lais.sez-faire to some may represent the rationale 

of governments as they seek to govern at a distance through the expertise of 

others namely, psychiatrists. Specifically mentioning particular crimes that have 

been perpetrated by MIPSOs or FPs serves to expose one to the reality of some 
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of the crime that can be committed by this cohort rather than the detached 

reference to crime to this point in time. The initial case I discuss is to 

demonstrate how on occasions governmental power can seemingly override 

certain policy aims through reference to other agenda. From this construct of 

power a certain interpretation of reality emerges in so far as the mentally ill are 

regarded as a burden on society owing to their requirement for caregiving from 

publicly-funded services. However, this initial case highlights another form of 

‘reality’ discussed in former chapters that being that this is not the only 

perception of some but rather, in addition to being a burden on society, the 

violent mentally ill person can also represent a risk to society. 

Another case deals with an assumption that if one is faced with a physical attack 

by a MIPSO , there is ‘time’ between the initial intent shown and the actual 

attack to avoid or deter that attack. I will maintain that the response time in 

thwarting an attack through the assistance of trained others becomes crucial in 

avoiding injury to an intended victim. The following case is presented to 

highlight that even experts can get it wrong. This leads to the final case, similar 

to the incident mentioned in Chapter 6 where a report by the NHS Security 

Management Services UK (2009, p. 5) advised how a social care worker was 

fatally injured following an attack while on a routine house visit to a home for 

people with long-term psychiatric problems. The intention here is to emphasise 

that being alone in the company of an aggressive MIPSO or FP without 

appropriate security measures in place can lead to untoward incidents which, 

under these circumstances, highlights a shortfall of techniques of governance 

used in contemporary health institutions. 

Throughout this chapter I embrace Foucault’s observation that since the 19th 

century punishing criminal conduct has been replaced with a focus centred on 

regulating the potential danger inherent in the individual, leading to his 

observation that ‘[l]egal justice today has at least as much to do with criminals 

as with crimes’ (1988, p. 128). Foucault’s statement personifies a trend 

throughout the world with regard to the release of FPs, MIPSOs and mentally ill 

prisoners where psychiatrists and psychologists struggle to balance the rights of 
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the individual with the safety of the community through risk assessment tools. I 

return again to a focus on the ability of psychiatrists through usage of those risk 

assessment tools to predict whether a MIPSO or FP, if released to the 

community, will abstain from violent behaviour and, where applicable, alcohol 

or drug abuse due to its impact on the issue of supervision. I have examined 

these rationalities through an analysis of the legal policy area in the form of the 

insanity defence and fitness to plead in both Australia and the overseas 

countries nominated by me for inclusion in this study. To accomplish this end I 

have explored the historical and current application of this mode of rationality 

when applied to the area of public safety. 

7.2 Comparison of the legal processes for the respective 
countries researched 

Investigation of the legal processes for Australia (Chapter 5), Italy France, 

Germany, UK, US, New Zealand and Canada (Chapter 6) when dealing with a 

mentally ill offender has revealed little difference (if any) in their recognition of 

the insanity defence or fitness to stand trial. One issue that has surfaced in not 

only Australia but also those other countries with a federal/state divide, is the 

diversity of the mental health acts enacted by the respective states and 

territories. This has resulted in varying definitions existing for mental illness, 

mental disorder, mental impairment and in some cases mental health acts 

(especially in Australia) are now including such disorders as intellectual 

disability, senility and other brain disorders. In addition there is a wide variation 

in the terminology used to describe the types of community leave available as 

well as duration periods. This, in effect, has little impact on this thesis due to 

the outlook that irrespective of these differences, the Australian states and 

territories and those other countries investigated recognise the crimes 

committed by MIPSOs or FPs as being serious or non-serious and either 

hospitalise or imprison the offender in accordance with their legislation. The 

main element is that generally after treatment and being subjected to a risk 

assessment by a psychiatrist, they may be released to the community for 

treatment or to live. 
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The requirement of each of the countries explored upholds the need to protect 

the public through risk management of MIPSOs and FPs when in the 

community. For governments, the solution lies in the law. The governments 

however, tend to govern at a distance through reliance on the expertise of 

psychiatrists. Whereas legal decisions are the ambit of the criminal courts, there 

is a reliance on mental health experts to determine the matters of fitness to 

plead and whether the person is mentally ill (Hart & Hare 1992; Reich & Tookey 

1986; Williams & Miller 1981). In other words, psychiatrists have been 

delegated as agents of social control (Pitts 1971; Kitterie 1971; Zola 1972; 

Conrad 1975) who have defined mental illness as a medical problem/illness thus 

allowing them to medicalise the MIPSO or FP as a means of addressing deviant 

behaviour. Irrespective of the country under investigation, non-adherence to 

medication is held out as the reason some mentally ill persons became involved 

in the criminal justice system (Sheth 2009; Richmond & Savy 2005; Nottestad & 

Linaker 2003; Thomas 1998). 

7.3 Cost cutting of mental health services 

Historical reference to neo-liberalism and its impact on mental health services 

especially in the deinstitutionalisation movement has been discussed 

previously. Reference has also been made to how neo-liberalism seeks to 

govern, and shape the conduct of the whole of society as their domain through 

the deregulated market as a system of power and economics. The issue of costs 

in mental health has raised its head on a number of occasions during the course 

of this thesis and will seemingly continue to impact on state and territory 

budgets. This is so even in those countries that do not embrace neo-liberalism, 

for example, Italy where recent economic concerns are imposing additional 

challenges on the health care system (Piccinelli, Politi & Barale 2002); France, in 

view of the high costs of placing MIPSOs or FPs in psychiatric hospitals, has 

resorted to sending these offenders to prison where care has been shown to be 

inconsistent (Davidson 2015), and also studies conducted in Germany which 

have confirmed the results of international studies, that being that intensified 

outpatient services do not contribute to a reduction of psychiatric treatment 
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costs (Steirlin, Herder, Helmbrecht, Prinz, Walendzik, Holzmann, Becker, 

Schutzwohl & Kilian 2014). 

In the neo-liberal countries such as Australia, New Zealand, US, UK, and Canada 

the ideology of neo-liberalism has continually looked to private markets 

maintaining that they are more cost-effective and consumer-friendly. However, 

a report reveals that many Australians with a mental illness are experiencing 

much higher rates of physical ill-health and not receiving the physical health 

care and mental health support they need. The result is a substantial cost 

impact on these individuals and on the national economy (Australian 

Government, National Mental Health Commission 2016). Canterbury (New 

Zealand) sees its under funded health authority being forced to cut mental 

health services leading Horton (2007) to maintain that the essence of neo-

liberal health care reformation is cost cutting. Docherty and Thornicroft (2014) 

point to the substantial reductions in resources that have been dedicated to 

mental health treatment and care in the UK since 2008; in the case of the US, 

between 2009 and 2011 the American states cut more that US$1.8 billion from 

their services for the mentally ill (National Alliance on Mental Illness 2011) and 

in Canada all areas of state governments have felt pressure to trim budgets in 

recent years, and mental health funding has been no exception (Maciag 2012). 

No literature was located which discussed whether budget cuts in mental health 

services would impact on supervision of MIPSOs or FPs while in the community. 

Whether these cuts in ‘services’ would indeed affect this area can only be 

surmised. 

7.4 Discourse surrounding risk 

The previous referral to ‘law’, in a sense, demonstrates the recognition of the 

discourse surrounding ‘risk’ that has now transferred from the mental asylum to 

the community. Various cases involving mentally ill offenders are presented as a 

means to illustrate the practical and contextual aspects of policy and political 

phenomena. In addition, these cases expose the ‘reality’ that can exist in 

dealings with some mentally ill persons rather than an unawareness of what can 
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occur. The first case demonstrates the ability of the rationality of power to 

detour in a particular context from ‘what is efficient’ to ‘what is desirable’. 

7.5 Is risk determined by who is at risk? 

Case note 2: Legislation created for one person 

Garry David (also known as Garry Webb) was a Victorian (Australia) offender 
diagnosed with both borderline and antisocial personality disorders (Greig 2002; 
Williams 2000). David had a lengthy history of criminal behaviour and self-
mutilation. Williams (2000: 728) reports that David had ‘threatened to kill public 
figures, cause a police bloodbath, and commit a public massacre’. Community 
concern in relation to his imminent release from prison led to the passing of 
Community Protection Act 1990 (Vic.). This Act referred to Garry David only and was 
the only legal constraint ensuring his detention beyond the terms of his sentence. 
Despite the mental health review board maintaining that his personality disorders 
did not constitute a mental impairment (Williams 2000), David remained 
incarcerated until his death in 1993 (Greig 2002). 

 

A large section of this thesis has been directed toward the question of the 

effectiveness of supervision if and when a MIPSO or FP is released to the 

community. Criminal Codes and mental health legislation were investigated to 

tease out the legal processes that are required to be met before this can occur. 

However, the case of David appears to embrace Flyvbjerg’s (1998) claim that 

power and rationalisation replaces democracy and rationality which he 

deducted from his case study of the Aalborg Project. In most cases a MIPSO or 

FP can be released to the community in Australia. Recourse is to the relevant 

state or territory’s mental health act and the conditions of release into the 

community stipulated. Much influence is based on the seriousness of the index 

crime committed. Chapter 5 demonstrated that in Australia part of those 

requirements relate to an assessment of the future risk that a person may pose 

thus subjecting the community to the possibility of risk. However, in the case of 

David an Act (the Community Protection Act 1990 (Vic.)) was passed. That is, an 

Act was created for one person only. 

The example of Garry David demonstrates that rationality can have one or more 

of the following properties: it has a chameleonic character; it is arbitrary; it 
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appears plausible; it presents itself as rationalisations; it differentiates and 

chooses between particular objective facts; it is relative to other forms of 

rationality. It was to be in his later work that Foucault stressed power’s capacity 

as a benign force (Foucault 2000, pp. 293–298). However, in the example of 

Garry David (Case note 2), one form of rational argument is pitted against 

another. This indicates that not only is rationality a social construct, but can also 

be an instrument of power. Foucault used the treatment of the concept of 

madness within modernity to demonstrate that reason and rationality are social 

constructs that are employed to impose control and achieve the normalisation 

of individuals. Disciplinary power, being part of the rationalities of government 

(Hindess 1996, p. 98) is where power is exercised over individuals in order to 

mould their subjectivities in some way, to develop their capacities for self-

control and to make them more amenable to instructions. The Garry David case 

suggests that in this particular instance, power ignored any rationality of 

providing David a chance to prove he had the ability to develop self-control in 

the community. Rather, he was confined to prison until his death. 

I can only propose that the reason for this was with regard to the category of 

persons threatened by David. Despite Ogloff and Davis’ observation that ‘… it is 

that liberty is the most valued right of all’ (2005, p. 294), David’s threat against 

‘public figures’ and ‘police’ (not discounting his threats against the public) 

(Williams 2000, p. 728) saw the rationality of his being released to the 

community under supervision over-ruled by the rationality of power that he 

should be incarcerated indefinitely. From the David case it would seem that if 

an ‘ordinary’ MIPSO does not threaten specific groups (particularly ‘public 

figures’), irrespective of their level of violent behaviour, then he or she will be 

released, subject to supervision, to the community. Then again, in the case of 

the previously mentioned Port Arthur shooter Martin Bryant he too will never 

be released as he was sentenced to 35 life sentences. Munro and Rumgay 

(2000, p. 118) maintain’… more homicides could be prevented by improving the 

response to patients who start to relapse, regardless of their assessed potential 

for violence, than by trying to identify high-risk patients and target resources on 
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them.’ This message is paramount to the concept being promoted in this thesis 

due to findings that show one of the most common causes of relapse 

(decompensation) is stopping medication. However, relapses can happen even 

if a person is taking his or her medication as prescribed (Janssen 

Pharmaceuticals Inc 2016). Lamb, Weinberger and Gross (1999, p. 908) make 

the point that ‘A primary concern in outpatient treatment of these individuals is 

to assess any changes in mental condition that may indicate dangerousness and 

to reduce potential threat of harm [my emphasis]’. Obviously, as Lamb, 

Weinberger and Gross (1999) allude to, there is a need to see MIPSOs or FPs 

face-to-face regularly in order to assess whether there are presenting changes 

indicative of a decompensation of the person’s condition which could lead to 

the person inflicting serious harm upon another.  

7.6 The ‘reality’ inflicted by a sub-section of the 
mentally ill 

Much earlier it was clearly stated that this thesis does not support the allegation 

that all mentally ill persons are dangerous or present with the possibility of 

harm to others. However, there have been some atrocious crimes committed 

which have led to this perception by some sections of the community. The 

following is such a case that demonstrates what a lack of treatment may result 

in: 

Case note 3: The Greyhound bus murder 

On 30 July 2008, Tim McLean was returning home to Manitoba, Canada, on board a 
Greyhound bus to Winnipeg. Sitting at the rear, one row ahead of the toilet, McLean 
was joined, after a scheduled stop in Erickson, Manitoba, by Vince Weiguang Li. 
McLean barely acknowledged Li before falling asleep with his head against the 
window pane, headphones covering his ears. Whilst McLean was in such a state, Li 
suddenly produced a large knife and began stabbing McLean in the neck and chest. Li 
then decapitated McLean and displayed his severed head to the other passengers 
who then fled from the bus in horror. Li then returned to the body and engaged in 
severing other body parts and subsequently proceeded to consume some of 
McLean’s flesh (CBCNews Canada 2008). On 3 May 2009, the Huffington Post Canada 
reported that a Judge had ruled that Li, accused of beheading and cannibalizing 
McLean, was not guilty by reason of insanity. According to the newspaper, Li would 
be treated in a mental institution instead of going to prison. 
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The discourse of this newspaper article, through the naming of Tim McLean, 

establishes him both as a person and a victim. This is in contrast to his de-

personalisation if usage of the discourse utilised in statistics is considered. But 

in reading the article is the reader subjected to the possibility of having his or 

her attention drawn away from the important labelling of Tim McLean as a 

person and a victim? Could this earlier message be lost as the reader delves 

further and is exposed to the explicit details of Li’s actions, and then the judge’s 

ruling, despite all the witnesses, that Li was not guilty by reason of insanity of 

the crime? Through discourse used in newspaper reporting, it is the crime’s 

details that are sensationalised thereby displacing the importance of both Tim 

McLean and his family having become victims. This issue becomes subservient 

to the communication of the details of the crime to the reader. It is my 

suggestion that there is a need to remove the encumbrance inflicted on Tim 

McLean through his untimely death, as well as countless other persons who 

have experienced harm (albeit psychical or psychological) from an FP, and grant 

him (and others) a voice. For that reason, I present the following as an example 

of the frustration faced by victims and their families in the ruling of a mentally ill 

person who commits a crime as being not guilty of the crime by reason of 

insanity. 

Case note 4: Not Guilty by Reason of Insanity 

An Examination of Legal Discourse–Not Guilty by Reason of Insanity 

I will digress momentarily here to discuss the concept of ‘not guilty by reason of 
insanity’ (NGRI) and its perceived impact on the families and friends of the victim of 
a serious criminal act committed by a mentally ill person. Basically, the question that 
has confused and left many lay persons shaking their head is ‘why does being 
mentally ill excuse somebody from criminal guilt?’ When Carol deDelley, Tim 
McLean’s mother, (see Case Note 3) was advised that her son’s murderer had been 
found not guilty by reason of insanity, her response was one of disbelief, ‘A crime 
was still committed here, a murder still occurred. There was nobody else on that bus 
holding a knife, slicing up my child’.I will adopt the stance of Weiss and Wodak 
(2003) with regard to this discussion and look to the explanation of discourse as one 
that often chooses the perspective of those who suffer against those in power who 
are responsible for the existence of inequalities yet have the means and opportunity 
to alter those conditions.Understanding in the social sciences, according to Schutz 
(1962), ‘is … primarily not a method used by the social scientist, but the particular 
experiential form in which common sense thinking takes cognizance of the social 
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cultural world’ (p. 56). Embracing both the view of Weiss and Wodak (2003) and 
Schutz (1962), it is obvious that families and friends ‘suffer’ when the ruling NGRI is 
delivered with the result that the public regards the law as allowing a mentally ill 
offender to ‘get away with murder’. Van Dijk (1995, p. 19) states, ‘Adding the 
criterion of critical adequacy presupposes social norms and values and introduces a 
social or political ethic (what we find is wrong or right)’. I regard the term ‘guilty but 
mentally ill’ as one that assumes a moral stance on a social issue, not with the aim of 
improving society (Huckin 2002), but one which is sensitive to the lives of such 
persons as the families and friends of victims who have suffered at the hands of 
mentally ill offenders. Whilst I am critical of the connotations of ‘not guilty’ in the 
legal discourse ‘not guilty by reason of insanity’ for moral/compassionate reasons, 
the term ‘guilty but mentally ill’ has also received criticism as contained in a Report 
of the Committee to Study NGRI (1994, p. 7).Further, such a plea often gives a false 
and unrealistic hope of more treatment than that currently indicated and provided 
to inmates in prison.However, my argument is far removed from an opinion with 
regard to ‘treatment’. My contention is that a ruling of ‘guilty but mentally ill’ may 
permit some form of moral justice and closure for the families and friends of victims. 
This issue is peripheral to my research and will not be explored further. However, for 
the purposes of this thesis, despite my stance, I will still continue to use the term 
‘not guilty by reason of insanity’ in future discussions. 

 

For my second example I recount the following case as a portrayal of how even 

a knowledgably expert, when concerned with the non-compliance of a patient 

with medication, can be incapable of thwarting violence physically, or, in spite 

of his vocation, verbally. The case also serves to illustrate the violence mental 

health professionals and carers can be exposed to and the repercussions 

thereof. 

Case note 5: Death of a psychiatrist 

Dr Wayne Fenton, a renowned psychiatrist, expert in the diagnosis and treatment of 
schizophrenia, and also a deputy director for clinical affairs at the National Institute 
of Mental Health (NIMH) in America, was murdered in his office on 3 September 
2006 by a schizophrenic 19 year old patient suffering ongoing paranoid and complex 
delusions. Part of the reason for Dr Fenton’s agreeing to see the young man on a 
Sunday (in addition to pacifying the concerns of the young man’s father) was to try 
and convince the patient to recommence taking his medication. In the days following 
the murder, many health workers, deeply shaken by the death of such a prominent 
psychiatrist, expressed concern for their own safety, together with a concern about 
the dangers of allowing patients to go without medication (Rosack 2006). 

 

Three issues would appear relevant to Dr Fenton’s death. First, even an expert 

can be ‘wrong’ in dealings with a psychotic person, and second, Dr Fenton 
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deemed it essential to convince the patient to be compliant with his 

medication. Thirdly, despite his expertise, Dr Fenton chose to interview a 

psychotic person without any attention to risk management, that is, he saw the 

young man on his own. 

7.7 ‘Experts’ not exposed to failure 

Whereas psychiatrists routinely make predictions about violence regarding 

certain cohorts of populations, it is claimed that they are rarely exposed to the 

success or failure of their predictions (Hilton, Harris & Rice 2006). It is suggested 

that for the psychiatrist the MIPSO or FP is viewed as a patient rather than an 

offender, and this may act to muddy the waters. Mental illness, although 

regarded as an illness does not present itself through physical ailments (for 

example, appendicitis), but rather by symptoms of behaviour. It is this 

behaviour that is difficult to predict and yet there are many instances of mental 

health personnel not only working alone with MIPSOs or FPs, but more 

importantly, is the case where psychiatrists are requested to predict the 

possibility of future harm by that person. 

The third incidence I refer to appeared in an edition of the Sunshine Coast Daily 

newspaper dated 24 January 2011, wherein a headline proclaims, ‘Mental 

health nurse bashed’. 

Case note 6: Nurse bashed 

A man, a former mental health patient, reportedly entered the Nambour Hospital 
(Queensland) by following kitchen staff through a restricted door and proceeded to 
bash a 67 year old nurse resulting in her receiving two broken arms, a broken 
shoulder and other serious injuries. The man was later admitted to the mental health 
ward at the hospital with the condition slender nurses could not be rostered on to 
care for the man because of his large size. 

 

A couple of noteworthy points were made by a staff member of the hospital in 

her interview by the newspaper reporter, Rae Wilson: ‘It all unfolded in 

milliseconds’; and ‘There were four female nurses, well trained but each 

probably weighing about 50 kilograms, and one strong male nurse.’ The male 
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nurse received head and rib injuries. The staff member stated, ‘It took a lot to 

take him down. We had him in restraint for more than half an hour before 

police arrived. Police couldn’t manage him so they brought him back to the 

hospital’. This article appears to imply that no security are employed in the 

hospital (or at least in that section) as no mention is made of them. There is a 

sense that it is thought that it is normal practice for male and female nurses to 

place their bodies on the line as would a front row forward in a rugby game, and 

tackle aggressive opponents.  

In Case notes 6 I demonstrate that risk management is a very important factor. 

Commission of a violent crime does not involve a time frame of years, months, 

weeks or even days irrespective of what some monitoring conditions maintain 

are sufficient—it can require only a matter of minutes/seconds for a fatal attack 

or serious injury to be carried out. Obviously a crime can be committed in an 

instant and therefore requires an instantaneous response to curtail death or 

injury to the victim. Lemke (2002), in his paper entitled ‘Foucault, 

Governmentality, and Critique’, says that Foucault does not pose the question 

of the relationship between practices and rationalities, their correspondence or 

non-correspondence in the sense of a deviation or shortening of reason. 

But, according to Lemke, ‘His main problem is ‘… to discover which kind of 

rationality they are using’ (Foucault 1981, p. 226). 

Chapter 39 of the US Department of Health and Human Services, Patient Safety 

and Quality: An Evidence-Based Handbook for Nurses discusses nurse safety in 

relation to the National Safety Priorities in Mental Health: a national plan for 

reducing harm (2008), specifically Criteria 2.8, 2.9, and 2.10 which maintains: 

The MHS (Mental Health Service) should employ sufficient staff to ensure their 
safety and the safety of consumers, carers and others. If staff are required to 
work alone, the MHS should have written protocols that address any issues 
identified in a risk assessment.  

‘Protocols’ achieve little once a member of staff has been assaulted. The issue is 

that health staff should not be expected to work alone without provision of 

security. Flowing on from that is a call for a change to the mindset of 



  293 

administrators who consider assaults to be part of this type of work (Hughes 

2008). 

Rationality with respect to supervision while the MIPSO or FP is in the 

community is vital if untoward incidents involving these cohorts are to be 

avoided. Current reforms give priority to community-based services which 

indicates a requirement for increased funding over time. While the diversion to 

community-based services is regarded as an accepted practice, funding to 

ensure meeting our core expectations must be made available. 

7.8 ‘It won’t happen to me’ 

In his research McKenna (1993) referred to the underestimation by people that 

the probability of encountering negative events was unlikely, interpreting this 

outlook as based on either unrealistic optimism or in terms of an illusion of 

control. Butler (2006, p. 34), as Commissioner of a review of the Mental Health 

Act 2000 (Qld) stated: 

Statistically, a member of the public has little to fear from being the object of 
violence perpetrated by a person with mental illness. However, that knowledge 
provides little comfort to those victims who are violently attacked. 

Butler’s observation serves to underscore that although statistically unlikely a 

given individual may be involved in a violent interaction with a mentally ill 

person, (despite our inner belief that we are removed from such a possibility), it 

can happen, and not always to someone else. In a publication by the 

Queensland Health Victim Support Service (2009, p. 6), a section is devoted to 

the question Why Me: 

As the victim of a crime committed by an offender diverted to the forensic 
mental health system, this is probably the first question that you have asked 
yourself. Whether you are a family member, a neighbour, a friend, a work 
colleague, or someone injured in undertaking your work duties the question 
remains a difficult one to answer. If the crime was random and unprovoked it 
may be a question you will continue to ask for a long time.It can be very 
difficult to make sense of a violent act against you, and it is natural to feel a 
range of emotions and feelings before you begin to do so.  

Others who have experienced being a victim talk about feeling anxious, that 

they no longer feel safe or able to tell if something like this could happen again. 
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Others feel angry, that they believe the offender was able to commit the crime 

when they should have been in treatment or under supervision. 

7.9 Recidivism–Australia and overseas 

In Italy, only two follow-up studies of mentally ill offenders released to the 

community have been conducted (Preti, Picardi, Fioritti, Cappiello, Santone & 

Girolamo 2008). One study, although accessed, was available in Italian only and 

therefore unable to be utilised by the researcher. Russo’s (1994) study showed 

poor liaison with mental health services and a rate of recidivism comparable to 

other countries. Examining 96 patients released from the Barcellona Pozzo di 

Gotto forensic mental hospital, Russo (1994) calculated a 23% rate of recidivism 

with 7% of those crimes related to homicide/attempted homicide. More recent 

research indicates that this situation may continue to grow now that forensic 

mental health has been transferred from the Department of Justice to the 

Department of Health which will entail treatment in community regional 

facilities (REMSs, Residences for the Execution of Security Measures), and to 

community mental health facilities, one of which is located in each region of 

Italy (Carabellese & Felthous 2016). 

Chapter 6 referred to the placement of MIPSOs or FPs in forensic mental 

hospitals in Italy following findings that the person fell into that category. 

Release from hospital is usually to a residential facility (RF) which provides 24/7 

surveillance with the eventual release of the person subject to when judicial 

authorities determine the person is no longer socially dangerous, and further 

crimes by that person are considered unlikely (Preti et al. 2008). Surveillance of 

the MIPSO or FP released to the community would not appear to equal the 

surveillance in the residential facilities where it is reported that the rate of 

violent behaviour is quite low, and due to appropriate environments previous 

antisocial behaviour is settled amongst the residents (Fiorittiet, Melega, 

Ferriani, Rucci, Scaramelli, Venco & Santarini 2001; Flannery, Fisher, Walker, 

Kolodziej, & Spillane 2000; Mowbray, Greenfield, & Freddolino 1992; Trieman & 

Leff 2002). 
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Scant information was located with respect to recidivism by mentally ill 

offenders in France. Davidson (2015) refers to the lack of beds in psychiatric 

hospitals but notes the psychiatric services are better in prisons due to the 

availability of both beds and staff. Ax and Fagan’s (2007) work discusses several 

well-publicised cases and the concern by French officials of the recidivism rates 

of violent mentally ill offenders once they were released to the community. 

France’s answer to the problem of where to locate MIPSOs is imprisonment 

because, in terms of public safety, prison is seen as the quick fix despite 

research which has shown that mentally ill persons treated in forensic hospitals 

reoffend less than those released from the prison system (Davidson 2015). 

Research conducted by Lovell, Gagliardi & Peterson (2002) on 337 released 

MIPSOs or FPs in Washington revealed 232 subjects (70%) were convicted of 

new offences or supervision violations. Of these, 32 subjects were convicted of 

felony crimes against persons usually involving second-degree assault or 

robbery. Six FPs were convicted of very serious crimes including one murder, 

two rapes, one first-degree assault, and two first-degree robberies. 

Smith and Trimboli (2010), in their study of 1,208 mentally ill prisoners released 

from a New South Wales prison in Australia showed a 65.2% re-offending rate 

within 24 months of release. The researchers claimed a relationship between 

released prisoners’ mental illness and their re-offending, plus a substantially 

higher rate for prisoners with both a mental illness and a substance abuse 

disorder. 



  296 

Table 9. Recidivism in Australia 

 

Source: Payne 2007 

A UK study of 315 MIPSOs following discharge from Llanarth Court Hospital 

between 10 December 1992 and 31 December 1999 saw 115 re-offend post-

discharge (Phillips, Gray, MacCulloch SI, Taylor, Moore, Huckle & MacCulloch MJ 

2005). This particular study significantly demonstrated the ‘time cost’ in police 

dealings with MIPSOs in the community, plus court proceedings in so far as 

these 115 persons were responsible for 1,259 new convictions (p. 838). 

Similarly, 1500 mentally ill offenders were discharged between 1999 and the 

end of 2006. Seven per cent of those re-offended within two years of discharge 

with two per cent committing violent and sexual offences and another one per 

cent committing grave offences (Ministry of Justice 2010). 

In Germany, which is a country with one of the highest expenditure rates on 

mental health, Seifert and Möller-Moussavi (2005) investigated 255 mentally ill 

offenders to gain knowledge of their recidivism rates over a minimum time of 

two years. While general recidivism resulted in a rate of 21.6%, serious violent 

or sexual offences reoffending revealed a rate of 7.5%. 

Skipworth, Brinded, Chaplow and Frampton (2006) followed 135 New Zealand 

patients who were all classed as violent offenders and were deemed to be a risk 
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to the public, from 1976 to 2004. The authors note that FPs who had committed 

serious offences were securely detained for longer periods. They reported that 

one-third were readmitted within two years of discharge and that this figure 

rose to nearly 80% readmitted within 15 years (p. 1004). In the way of 

reconvictions within two years of discharge, only 6% committed violent offences 

(p. 1007). 

In Canada, Charette, Crocker, Seto, Salem, Nicholls & Caulet (2015) commented 

on the little research available with respect to recidivism and mentally ill 

offenders across Canadian Provinces. The study they conducted incorporated an 

examinated 1800 men and women in British Columbia, Ontario and Quebec 

who were followed until December 2008. Their findings revealed Columbia had 

a 10 % recidivism rate which was similar to Ontario (9%). Quebec, on the other 

hand, had a reoffending rate of 22%. One interesting facit of their study was 

that those persons who had committed severe violent index crimes were less 

likely to reoffend than those who had originally committed less severe crimes. 

This was not the case in an earlier study in Ontario when ‘supervision’ of 111 

mentally ill offenders is considered. Of the 111, 60 had absconded and 

re-offended outside the hospital unit even though under supervision. The most 

serious re-offence charges against 19 of the 60 who had absconded included 

‘three murders, five attempted murders, one wounding, two assaults causing 

bodily harm, three common assaults, four rapes and one indecent assault’ 

(Quinsey, Coleman, Jones & Altrows 1997, p. 798). 

Glaze and Bonczar (2007) advise that in each year in the US 500,000 inmates are 

released under parole supervision. It is to be remembered that although these 

persons are prisoners, many do suffer from mental illness. Part of the conditions 

of supervised release is that this cohort attends community-based treatment 

programs thus providing leverage to the correctional administrators to compel 

adherence. One of the sanctions facing these persons if they violate the 

conditions is revocation of their parole. 40% received this sanction and were 

returned to prison (Glaze & Bonczar 2007). This was despite ‘supervised 

release’. 
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Baillargeon, Williams, Mellow, Harzke, Hoge, Baillargeon and Greifinger (2009) 

undertook a study of 8,149 inmates of the Texas Department of Criminal Justice, 

the largest state prison system in the US (Pew Center on the States 2008), with 

regard to the association of psychiatric and substance use disorders on parole 

revocations between 1 September 2006 and 30 November 2006. In their study 

they included a comparison group who did not suffer from mental illness. The 

results showed that inmates with neither a psychiatric nor a substance use 

disorder, when compared to the group with co-morbid ‘disorders, exhibited 

nearly a twofold greater risk of revocation as a result of a parole violation and 

nearly a threefold greater risk of revocation as a result of a new offence’ 

(Baillargeon et al. 2009, p. 1520). 

Table 10 breaks down the rates of recidivism for prisoners released who had no 

mental impairment as opposed to those who suffered from a substance abuse 

or psychiatric disorder alone or various combinations of disorders. 

Table 10. Rates of recidivism by prisoners according to disorders 

 Reason for revocation 

Parole violation New offence 

Disorder category No. % No. % 

No disorder 373 16 59 3 

Substance use disorder alone 955 18 133 3 

Any major psychiatric disorder alone 31 21 7 5 

Major mood disorder alone 25 25 4 4 

Psychotic disorder alone 6 12.7 3 6 

Any major psychiatric disorder and 
substance use disorders 

117 25 475 6 

Major mood and substance use disorders 72 22 20 6 

Psychotic and substance use disorders 45 30 7 5 

Source: Adapted from Baillargeon, Williams, Mellow, Harzke, Hoge, Baillargeon and Greifinger 
(2009) 

In keeping with the theme of this thesis, it can be seen that reoffending is a 

serious problem and this is especially so in the US which reportedly has one 

million mentally ill offenders incarcerated out of a penal population of 2.2 
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million adults making it the largest by far in the world (National Research 

Council 2014). Researchers such as Byron (2014) maintain that rather than 

imprisonment as a means to reduce recidivism, psychiatric treatment is much 

better. However, while imprisoned the system does very little to treat them 

with the result the recidivism rate among the released mentally ill offenders is 

especially high. By comparison, forensic hospitals in the US hold and treat 

offenders found NGRI and have a very high success rate in preventing 

reoffending (Byron 2014). 

7.10 Who offends more 

Even in the much larger MacArthur study of mental illness and violence, it was 

discovered that during the one year follow-up period after being released, 

27.5% of these patients committed violent acts (Monahan, Steadman, Silver, 

Appelbaum & Robbins 2001). However, Monahan and his colleagues did 

conclude from the study that violence committed by other residents in the 

same neighbourhood had revealed that there was no higher propensity for 

violence on the part of the mentally ill patients who did not have a substance 

abuse disorder (Monahan et al. 2001; Steadman, Mulvey, Monahan, Robbins, 

Appelbaum, Grisso, Roth & Silver 1998). Poporino and Motiuk (1995), in their 

study compared post-release outcomes between mentally ill and mentally-

healthy offenders in Canada. While there was no significant difference between 

the two groups in relation to recidivism at six months, at the 24 month follow-

up period 54.5% of those mentally-healthy prisoneers had been returned to 

prison, whilst 15% of the mentally ill group had been returned. It would appear 

that the factor of substance abuse disorder was not included. 

Feder’s (1991) studies, although only using a relatively small sample of mentally 

ill prisoners released from the New York State prison, found that the difference 

in criminal activity between the released mentally ill and the mentally-healthy 

was not one illustrating a huge margin between the two groups. In the case of 

the mentally ill, 64% were re-arrested within 18 months of release, while those 

mentally-healthy prisoners re-arrested within the same period totalled 60% of 
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the cohort. The insights these studies provide is challenged when comparison of 

the Poporino and Motiuk study (1995) is made to a study referred to by the 

Sentencing Project (2002) which had found 53% of state prisoners with a mental 

illness were convicted for a violent offence compared to 46% of the mentally–

healthy inmates. Irrespective of whether persons with a mental illness or 

mentally-healthy persons re-offend more, what is consistently highlighted is the 

piecemeal approach by governments for ensuring proactive supervisory 

strategies exist to counteract any risk of harm to the community from this 

cohort. 

I do not find it necessary to continue to regurgitate statistics and refer to 

research that clearly shows some MIPSOs and/or FPs re-offend when released 

to the community. One of the main observations that can be drawn from the 

above is that for each recidivist act, there is a victim albeit in a psychological 

sense or a physical one. Furthermore, it is my contention that this foray into 

such statistics has served to demonstrate that those who control the processes 

of policy-making and implementation of strategies for dealing with MIPSOs or 

FPs in the community incorrectly forecast what is rational in relation to 

supervision. Unfortunately, what restricts any study involving recidivism rates 

by MIPSOs or FPs (where applicable) is that recidivism data, according to Fazel 

and Wolff (2015), is currently not valid for international comparisons. 

7.11 Relying on risk assessment tools for protection of 
the person and others 

Gray, Laing and Noaks (2002) describe the heights to which risk assessment has 

risen in importance as one that it is now viewed as a core organising concept of 

the western world. Previously, predictions of violent behaviour were compared 

to ‘flipping coins in the courtroom’ (Ennis & Litwack 1974, p. 693). Monahan 

(1988) claims that since the 1980s, the actual accuracy of violence prediction in 

mental health services has been a consuming focus of interest. In 1981, the 

same author had concluded it was rare for psychiatrists to predict future 

violence with a better than 33% accuracy. Early stages of risk prediction saw the 
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emphasis placed on making clinical assessments where a medical diagnosis was 

neglected with concentration instead on issues of legal judgment and definition 

as well as issues of social policy (Steadman 2000, p. 266). Developments have 

seen professionals argue that actuarial risk classification using static factors is 

far superior to usage of clinical assessments (Quinsey et al. 1998). For example, 

the advent of actuarial risk instruments such as the Violence Risk Appraisal 

Guide (VRAG) have been applied to a wide variety of populations and is 

recognised as one of the most well-established instruments for assessing 

whether the MIPSO is at risk of carrying out violence in the future. This 12 item 

actuarial risk assessment tool has been utilised for assessing sex offenders 

(Harris, Rice, Quinsey, Lalumiere, Boer & Lang 2003; Langton, Barbaree, Seto, 

Peacock, Harkins & Hansen 2007), civil psychiatric patients (Harris, Rice & 

Camilleri 2004), and the mentally disordered (Gray, Fitzgerald & Taylor 2007).  

Sreenivasan, Kierkish, Garrick, Weinberger and Phenix (2000) have maintained 

that the actuarial approach to risk assessment does not require a clinician to be 

involved as the risk assessment can be completed by non-professional 

individuals whose only requirement is to be able record information gleaned 

from charts. This claim would tend to suggest a problematic approach to an 

already highly contested issue especially if the authors are implying that these 

‘non-professionals’ are also required to interpret the findings. It would be 

envisaged that to obtain a more accurate picture of a MIPSO’s penchant for 

violence, an extensive face-to-face interview is required. One reason for this 

form of interview would be to allow a trained professional (rather than a non-

professional) to draw conclusions from the non-verbal signs radiating from the 

individual during questioning that may assist the interviewer in their 

deliberations as to the risk the person may pose in the future if released. Recent 

meta-analyses have estimated that over 120 varying forms of risk assessment 

tools are currently used in general and psychiatric settings (Singh & Fazel 2010). 

It is contended that what is of the utmost importance is the ability of these tools 

to actually predict the possibility of a future risk of harm from a MIPSO or FP 

released to the community. In a review of the literature up to 1988, Grove, Zald, 
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Lebow, Snitz and Nelson (2000) concluded that actuarial approaches were 10% 

more accurate than clinical approaches with a greater difference for MIPSO 

predictions. In a similar exercise, Ægisdóttir, White, Spengler, Kaugherman, 

Anderson and Cook (2006) studied the literature up to 1996 and found that the 

actuarial approach was 13% more accurate, and with regard to future violent or 

criminal behaviour 17% more accurate. 

Research shows that the level of accuracy has improved over the past 25 years 

to the point where it is now claimed the accuracy now far exceeds chance 

having risen to 80% (Ogloff & Davis 2005). A sobering thought is provided by 

Campbell, French and Gendreau (2007), Gendreau, Goggin and Smith (2002), 

SBU (2005), and Walters (2003) whose consensus is that no single risk 

assessment tool has been consistently shown to have a superior ability to 

predict offending. For other authors, there are major uncertainties regarding 

the populations and settings in which risk assessments may be accurately used 

(Leistico, Salekin, DeCoster & Rogers 2008; Guy, Edens, Anthony & Douglas 

2005; Schwalbe 2008; Smith, Cullen & Latessa 2009). Considering decisions are 

based on predictions obtained through risk assessment tools regarding 

preventative detention, parole, probation, and leave to the community in many 

Western countries, for example, the US (Cottle, Lee & Heilbrun 2001; Schwalbe 

2008), Canada (Gendreau, Goggin & Little 1996; Hansen & Morton-Bourgon 

2007), UK (Kemshall 2001; Khiroya, Weaver & Maden 2009), Australia (Mercado 

& Ogloff 2007), and New Zealand (Vess 2008), it is obvious that public safety 

hinges on the accuracy of such tools. However, Fazel, Singh, Doll and Grann 

(2012) claim that even after 30 years of development their research reveals that 

the implication that ‘violence, sexual, or criminal risk can be predicted in most 

cases, is not evidence based’. Earlier, Geddes (1999) had made much the same 

claim maintaining that in the area of risk prediction an important message for 

the community, media, and some administrations is that there is an unrealistic 

expectation associated with risk predictions made by clinicians. 
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7.12 Chapter conclusion 

Previous discussion has been centred on the high rates of imprisonment for 

mentally ill persons in various countries. Their inclusion in this thesis regarding 

recidivism is due to the fact that they are mentally ill and were originally 

imprisoned by the criminal justice system. Importance must be placed on this 

fact due to the eventual, in most cases, release of the offender into the 

community which is not unlike the MIPSOs or FPs who have faced mental health 

courts. Discussion has also shown that in many cases these mentally ill prisoners 

are not being treated for that illness while incarcerated (Byron 2014). The 

Government of Canada (2013) raises a salient point with respect to most risk 

assessment instruments used by correctional (prison) agencies in that country 

maintaining that they were developed for mentally-healthy general offenders. 

One must wonder at the accuracy of these particular tools in the case of 

assessing the future risk of harm from a mentally ill offender if released to the 

community. This is especially so in view of the criticism that my research has 

levelled against the accuracy of risk assessment instruments in general. 

Desirable outcomes in mental health subject to cost-efficient methods is the 

priority of most governments. For the most part the system works. None-the-

less there are those instances where serious crimes have been committed by 

MIPSOs or FPs while in the community. I have raised concerns regarding the 

openness and transparency of mental health due to the lack of reliable data on 

mental health (for example, recidivism) which has been shown to lag behind 

other areas of health. 

To learn from when things go wrong in mental health care and supervision, 

incident reporting and management play a vital role. This information allows a 

means of identify risks and the likely outcome of adverse advents (Australia 

Government 2005). In previous discussion reference has been made to 

non-compliance with medication and especially in those cases where the person 

also has a substance abuse problem as a ‘risk’ identified by many researchers. 
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Hence, risk management and incident management, it is surmised, must rely on 

strong supervision arrangements (Australian Government 2005). 
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Chapter 8  

8.1 Introduction 

In recent years the fear of dangerousness has grown due, in part, to the focus 

on the uncertainties of modern societies. This ‘uncertainty’ has ushered in a 

perceived need to control those risks (Garland 2001; Beck 2004). Further 

fuelling of this need is provided by the constant focus of the media on crime and 

‘bad events’ (Mucchielli 2008). Another source, alluded to in the preceding 

chapter, is the patient and/or a prisoner suffering mental illness who re-offends 

following release. This is, generally, in spite of an assessment by a psychiatrist 

who has concluded that the public should be protected against danger initiated 

by that particular person. Protais and Moreau (2009) in their discussion of text 

presented by Samuel Lézé, consider the concept of dangerousness as a political 

and flexible label and therefore one that encourages the question of why a 

psychiatrist should be considered to be better equipped to assess 

dangerousness. Previous discussion in Chapter 5 and Chapter 6 has shown a 

move away from criminal courts in decisions regarding the release of MIPSOs to 

the community. Using Canada, Australia (Queensland) and the US as examples, 

there is a current trend of creating mental health courts to make such decisions 

although release is usually based on a psychiatric assessment. 

Due to public pressure in Germany, concerns regarding the accuracy of 

psychiatric assessments to predict the risk an MIPSO or FP poses for carrying 

out violence in the future, the responsibility of the release of MIPSOs or FP from 

a secure inpatient setting has now been shifted by some of the 16 states away 

from clinicians back to prosecutors and the courts (Trestman, Eucker & Müller-

Isberner 2007). Drawing a comparison between Germany and the US, Trestman, 

Eucker, and Müller-Isberner (2007) remark on the similarities between the two 

countries with respect to the environment of the MIPSO and FP despite 

different legal systems and precedents. While both countries utilise forensic 

hospitals and prison treatment, the authors claim there exists limited resources, 
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scant targeted treatment, and poor or inadequate co-ordination with 

community providers. 

Predictors of recidivism have been examined by various researchers (Solomon, 

Draine & Marcus 2002; Bonta, Law & Hanson 1998; Rabkin 1979; Skeem & 

Louden 2006). Considerable variability was shown in these studies, but several 

factors did emerge as strong predictors of recidivism. These are being male 

(Bonta, Law & Hanson 1998; Gunn, Robertson & Dell 1978; Porporina & Motiuk 

1995; Russo 1994), being single (Bonta, Law & Hanson 1998; Gunn, Robertson & 

Dell 1978), having a history of criminal offence (Rabkin 1979), and having a 

substance use disorder (Gunn, Robertson & Dell 1978; Porporina & Motiuk 

1995) and were held out as the most consistent predictors. A more recent 

analysis of over 79,000 Texas prison inmates adds to the aforementioned 

predictors through the conclusion that having a major mental illness is strongly 

associated with repeat offending (Baillargeon, Binswanger & Penn 2009). 

However, expert opinion is divided in the matter of predictors (Maden 2003; 

Mullen 2006; Szmukler 2001) and this division could infer that the community is 

being subjected to conclusions that only provide a probabilistic estimate of the 

risk of violence. 

8.2 Should daily observation be introduced for the 
aggressive mentally ill? 

In their analysis of MIPSOs and/or FPs in the community, Lamb, Weinberger and 

Gross (1999) pointed out that outpatient treatment is not designed to change 

dangerous individuals into non-dangerous ones. Their claim is that the criminal 

justice system presumes that outpatient treatment will ensure these persons 

will not be dangerous to others, but only if supervised while under such 

treatment. The authors make a very salient statement and one that confirms my 

theory that supervision timeframes (for example, weekly, fortnightly, or 

monthly as prescribed in the various mental health legislation or as in California, 

‘at least one weekly individual contact, one weekly group treatment, a weekly 

drug screening, a monthly home visit, and a bimonthly collateral contact’ 
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(Stafford & Karpawich 1997) currently set by the relevant ‘experts’ is out of 

touch with reality: 

A primary concern in outpatient treatment of these individuals is to assess any 
changes in mental condition that may indicate dangerousness and to reduce 
potential threat of harm [my emphasis] (Lamb, Weinberger and Gross 1999, p. 
908). 

Obviously, as Lamb, Weinberger and Gross (1999) allude to, there is a need to 

see MIPSOs and/or FPs face-to-face regularly in order to assess whether there 

are presenting changes indicative of a decompensation of the person’s 

condition which could lead to the person inflicting serious harm upon another.  

8.3 The balancing act 

Governments, through policy-makers and policy implementers, support choice-

making being afforded to MIPSOs or FPs. While there is a continuing balancing 

of human rights and liberties with community safety, wherein governments 

attempt to ‘… try to control the conduct of others, who in turn try to avoid 

allowing their conduct to be controlled …’ (Foucault 1994, p. 299), the issue of 

supervision of released MIPSOs and/or FPs to the community is crucial. The 

figures relating to recidivism produced above would suggest that the concept of 

‘monitoring’ is discourse that is bantered around to allay the fears of the 

community as the rights of the MIPSO are granted, but one that receives, in 

some instances, little than lip service. Government, then, must look to 

techniques of control which will act on MIPSOs and FPs encouraging them to 

choose to behave in certain ways. Hence, governmental power is required to 

limit the field of possible resistances by MIPSOs and FPs who are the targets of 

governmental acts when released to the community, in order to diminish or 

even eradicate those unforeseen resistances (Foucault 1982). 

From a practical point of view, it is useful to discuss some of the data uncovered 

in previous chapters with a view to building on the historical implementation of 

programs and techniques set in place by the authoritative agents of expertise 

(Miller & Rose 1990; Dean 1994; O’Malley, Weir & Shearing 1997) in an 
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endeavour to discover whether supervision of MIPSOs and/or FPs in the 

community is adequate. 

Figure 15 condenses my research with regard to deinstitutionalisation and its 

outcomes as follows: 

 

Figure 15: Deinstitutionalisation and its effects 

Figure 15 serves to illustrate the previously discussed pathway for a section of 

the ‘original’ released inmates from the mental asylums to the criminal justice 

system through the commission of crime.  
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8.4 Similarities in prisons to the deinstitutionalisation 
period 

8.4.1 Overcrowding 

My previous chapter touched on the issue of the current overcrowding in 

prisons being experienced due to the situation that in many cases there is 

nowhere else for the courts to place MIPSOs. Deinstitutionalisation of long-stay 

mentally ill persons in the 1960s and 1970s, together with the problems 

surrounding community care in providing effective treatment for serious cases 

of mental illness, have contributed to a significant increase in prison 

populations (Davies 2002). As far back as 1987 Harding stated, ‘The prison mega 

crush has reached Australia; many of our goals are bursting at the seams’ (p. 

16). One can only assume that the position has worsened as it was still being 

recommended in 2008 that Australia take urgent action to reduce prison 

overcrowding (Human Rights Law Resource Centre 2008). The Federation of 

Community Legal Centres (2012), commenting on the overcrowding in Victorian 

(Australia) prisons, maintains that the government will soon be required to 

build new prisons to accommodate and maintain the influx of prisoners. 

8.4.2 Cost—always the decider 

Identified also was the demonstrable possibility, in view of the observations 

made by Torrey et al. (2010), that due to the costs to retain a MIPSO in prison 

being much higher, compared to that of a mentally-healthy person, a second 

deinstitutionalisation period may be imminent. Referring to the Victorian State 

Government budget 2010/11 the Federation of Community Legal Centres cites 

costs of around $87,000.00 a year to house each prisoner, and an estimated 

$500,000.00 per prison bed in construction. Their suggestion is that if 1,000 

people were diverted away from prison, a saving of $587 million will be realised. 

Austin, Jacobson and Cadora (2005) suggest a similar approach maintaining that 

in order to reduce prison populations (and therefore costs) and curtail 

recidivism, it will be beneficial to divert MIPSOs to community programs 

utilising the savings in expenditure that would be usually required to imprison 
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them. The Sentencing Project (2002) echoes this claim in a slightly different 

manner holding that diversion will not only lower the recidivism rate but save 

money through such lowering as this will curb the continued arrests and 

imprisonment of MIPSOs. It may pay to remember that similar claims of savings 

in expenditure were made during the ‘original’ deinstitutionalisation period as 

states sought to avoid expending vast sums of money to house the patients and 

refurbish the aging asylums. In that period also, the inference was made that 

the money saved would be directed to the provision of community care for the 

released patients. Oddly enough a similar promise is now being voiced by 

Austin, Jacobson and Cadora (2005) through their suggestion of diverting 

imprisoned MIPSOs to community programs to save costs with the promise that 

the money saved would be directed to the provision of community care for the 

released prisoners. It has been revealed in earlier research conducted on the 

Australian states and territories that each of the jurisdictions concerned are 

now, wherever possible, diverting MIPSOs away from the criminal justice 

system with cost savings rating a high priority. 

8.5 Diversion to the community—prisons un-
therapeutic 

Fellner (2006) claims prisons were never intended to function as mental health 

facilities. Irrespective, in the US, for example, prisons and jails are generally now 

regarded as operating as de facto mental hospitals (Bjørkly & Waage 2005). An 

evaluation in 1999, led Cavadino to conclude that three prisons in the UK were 

‘all totally unsuitable places in terms of regime and physical conditions in which 

to house mentally ill people’ (Cavadino 1999, p. 58). Again, I would suggest that 

some of this data has familiar overtones, a recurring pattern, and on this basis I 

provide the following flow-chart. Whilst only purporting a second 

deinstitutionalisation period involving the incarcerated MIPSO, the arguments 

of the literature discussed above (for example, overcrowding in jails, conditions 

and so forth) align closely to the former deinstitutionalisation period as 

demonstrated in Figure 15. 
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Figure 16. Diversion of mentally ill prisoners 

8.6 Ensuring public safety 

Whether centred on the current situation of FPs released from forensic 

hospitals and placed on community treatment orders, or whether it 

incorporates a purported deinstitutionalisation of MIPSOs from the 

overcrowded prisons, community safety relies heavily on the monitoring of this 

cohort whilst in the community. My above presentation of recidivism highlights 

a flaw in the current system. If a second deinstitutionalisation wave does occur, 

this time from prisons, this will mean a large number of MIPSOs will be released 

to the community. The question then becomes are the current supervisory 

techniques efficient enough to quash fears for public safety, not to mention 

whether suitable accommodation and services will be available?  

8.7 Indicators of violence from MIPSOs  

Research has been conducted over a long period regarding the relationship 

between mental illness and violence. That research has concluded that the 
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MIPSO or FP most likely to exhibit violence is that person who is currently 

psychotic, is a substance abuser, and is non-compliant with medication 

(Monahan 1992; Mulvey 1994; Torrey 1994; Hodgins et al. 1996; Marzuk 1996; 

Fulwiler et al. 1997; Steadman 1997; Swanson et al. 1997). Violence perpetrated 

in the community by the mentally illcohort has been linked to non-compliance 

with medication in the case of studies of 60 seriously mentally ill men (Alia-

Klein, O’Rourke, Goldstein & Malaspina 2007), 1011 seriously mentally ill out-

patients (Elbogen, Van Dorn, Swanson, Swartz & Monahan 2006), and 802 also 

seriously mentally ill persons (Swanson et al. 2002). What is indicated is that 

mental health professionals not only must ensure medication compliance, but 

also instigate programs to address the issue of substance abuse in order to 

assure public safety. 

8.8 Substance abuse 

Referred to in the Literature Review are those persons who not only have a 

mental illness, but also a substance (alcohol, drugs) abuse disorder. Terms such 

as ‘dual diagnosis’, ‘dual disorders’, ‘substance abuse co-morbidity’, and ‘co-

occurring disorders’ are employed to describe the condition of those persons 

(Drake, Mueser & Brunette 2007). Previous discussion has indicated that the 

mentally ill person most likely to perpetrate violence is that person who is 

currently psychotic, is a substance abuser, and is non-compliant with 

medication. Obviously, treatment of mental illness cannot be instigated without 

the requirement to address the issue of the person’s substance abuse disorder 

if one exists. In order to reduce risk to the community, carefully targeted 

community interventions which include integrated mental health and substance 

abuse treatment are necessary (Swartz, Swanson, Hiday, Borum, Wagner & 

Burns 1998). For consideration in this regard, however, is the assertion by 

Pattison and Armitage (1986) previously referred to that ‘care is generally more 

costly than control’ (p. 139) from which may be drawn the implication that the 

ideology of neo-liberalism may still impact on governmental rationalisation. 
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8.9 Why is there non-compliance with medication? 

Kessler, Berglund, Bruce, Koch, Laska, Leaf, Manderscheid, Rosenheck, Walters, 

and Wang (2001) in their study of why mentally ill persons do not take 

medication found that the single most common reason was that the person did 

not believe that they were sick. This belief/condition is referred to as 

anosognosia—a lack of awareness of illness. Ten out of fourteen studies 

examining this condition reported that the association between medication 

non-compliance and anosognosia is a strong one (Lacro, Dunn, Dolder, 

Leckband, & Jeste 2002). Other reasons given for non-compliance with 

medication include the side effects of antipsychotic drugs such as weight gain, 

parkinsonism, drooling and poor functional recovery following psychotic 

episodes. A summary thus shows poor insight, negative attitude towards 

medication, a history of non-compliance, substance abuse and poor therapeutic 

alliance with the treating physician (Jeste, SD, Patterson, Palmer, Dolder, 

Goldman, & Jeste, DV 2003). In view of the potential risks associated with not 

taking medications (for example, the death of Dr Fenton), especially when it 

comes to addressing dysfunctional beliefs and implementing more stable 

thinking patterns (in the case of the McLean murder where the offender 

believed McLean to be the devil), administration of medication should not be 

left to the discretion of the mentally ill person. 

8.10 How do changes to practices occur? 

Often, changes to practice involving violence by the MIPSO or FP living in the 

community are forged as a result of a tragic event (Torrey 1994; Mulvey 1994; 

Monahan & Steadman 1994). 

Examples of those tragic events are as follows: 

• ‘Brian’s Law’ named after Brian Smith, an Ottawa sports-caster who 
was shot to death by a mentally ill male who was non-compliant 
with medication. 

• ‘Laura’s Law’ named after 19 year old Laura Wilcox who was shot to 
death by a 41 year old mentally ill male who resisted his family’s 
attempt to seek treatment. 
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• ‘Kendra’s Law’ named after Kendra Webdale who was killed after 
being pushed onto the subway tracks of Manhattan by a diagnosed 
schizophrenic with a history of hospitalisations, violence and non-
compliance with medication. 

• ‘Megan’s Law’ named after Megan Kanka, a seven year old, who was 
raped and murdered by Jesse Timmendiquas (who had two previous 
convictions for sexually assaulting young girls) by luring her to his 
house on the pretence of showing her his new puppy. 

This study is directed toward rectifying research lacunae on the present system 

of supervision and for this reason three interrelated issues uncovered by this 

study are discussed to illustrate the complex issues surrounding mentalillness. 

One of those issues is the reliance on police officers rather than mental health 

professionals to control the MIPSO in the community. 

8.11 Police 

The police are not frontline mental health workers (Green 1997) and it is unfair 

to expect them to recognise signs, symptoms and behaviour associated with 

mental illness and decompensation (Bayney & Ikkos 2003; Finn & Stalans 1997; 

Green 1997; LaGrange 2003). In situations involving a mentally ill person who is 

acting in a threatening or violent manner, the police officer is required to make 

decisions about his or her own response without the assistance of experts in 

mental health (Godfredson, Thomas, Ogloff & Luebbers 2011). Naturally, a 

police officer in such a situation must, if the encounter escalates to a volatile, 

life-threatening one, consider that injuries and fatalities in such situations can 

occur on either side. Nine hundred and eighty-two of 58,066 police officers in 

the US who were assaulted in 2002, and 15 of 636 police officers killed between 

1993 and 2002 had as their assailant a mentally ill person (Federal Bureau of 

Investigation 2004). Between 1971 and 1975, New York police officers shot an 

average of nine mentally ill persons per year (Fyfe 2000) and between 1994 and 

1999 Los Angeles police officers shot 37 similarly ill persons, killing 25 (Meyer & 

Berry (1999). In the UK, between 1998 and 2001, police shootings involving 

mentally ill persons are stated to have been 11 out of the 24 incidents (Dowd 
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2004). The Treatment Advocacy Center (2005) maintains that persons with 

mental illness are four times more likely to be killed by police. 

8.11.1 Police shootings not restricted to overseas 

Between 1 January 1990 and 30 June 1997, of the 41 persons fatally shot by 

police in Australia, one-third suffered from a mental illness (Dalton 1998). 

Queensland police are not immune from such events. In a report entitled 

Queensland Government’s Final Response to the Coroner’s Recommendations 

Following an Inquest into Police Shooting Deaths of Messrs Dion Waite, Meing 

Huynh, James Jacobs and James Gear between 2003-2006, prepared by 

Queensland Health (QH), the Queensland Police Service (QPS) and the 

Department of Justice and Attorney-General (JAG), the Government, (through 

Queensland Health) in response to Recommendation 7 of the Coroner which 

stated, ‘I recommend the DMH engage the toxicologists at Queensland Forensic 

and Scientific Services (QFSS) to develop blood and urine tests for the drugs 

commonly prescribed for the management of schizophrenia.’ 

The QH Mental Health Branch QFSS staff have commenced discussions to 

progress this recommendation. QFSS has advised that they can provide blood 

assays of antipsychotic medications correlated with dosage, with a reasonable 

degree of accuracy, for the purposes of assessing medication compliance. An 

observation by the Government in relation to acquiring these tests is specifically 

noted due to its relevance to the important issue of medication compliance: The 

frequency of the testing required to measure medication compliance raises 

concerns regarding access to and involvement of the target group … who have 

already been identified as non-compliant with medication … but it is anticipated 

that the frequency of the testing required would present difficulties for these 

people if they were not willing participants and for the staff involved. Ironically, 

the response also states, ‘Issues in relation to efficacy and costs [my emphasis] 

will need to be explored and resolved’. Contained in Recommendation 8 by the 

Coroner is the statement, ‘The protocol should have regard to the risks posed 

by a patient’s failing to take medication …’ The Queensland Coroner obviously 
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linked the non-compliance of medication to the police shooting deaths of the 

four mentally ill persons. 

8.11.2 Why are police involved? 

This ‘involvement’ of police in dealing with the mentally ill in the community15 is 

grounded in two common law principles: The power and responsibility of the 

police to protect the safety and welfare of the public; and Parens patriae (which 

literally means ‘parent of the country’) dictates protection for disabled citizens 

such as mentally impaired persons. Swartz (1987) advises that the state, acting 

as parens patriae, can make decisions regarding mental health treatment on 

behalf of one who is mentally incompetent to make the decision on his or her 

own behalf. However, the extent of the state’s intrusion is limited to reasonable 

and necessary treatment. The legal theory of police power provides the state 

with the authority to act for the protection of society and the general welfare of 

its citizens. Simply put, parens patriae provides for the protection of the 

individual, thus police power generally is invoked on behalf of society against 

the individual.In instances where mentally ill persons commit a crime or are just 

generally being a nuisance, it is usually the police who are the first point of 

contact particularly after business hours (Ogloff, Davis, Rivers & Ross 2007) 

when few mental health services are staffed (Clifford 2010). One conclusion, I 

submit, that can be drawn from the above is that police officers face what 

research conducted in North Carolina claimed as the most ‘dangerous type of 

call’ (in view of the number of assaults and injuries to officers (Hirschel, Dean & 

Lumb 1994)) when they are requested to attend to an incident involving a 

mentally ill person. In those instances where a fatal shooting does occur, the 

police officer, even where it becomes necessary to preserve their own life, is 

damned if they do, or damned if they don’t. 

                                                      
15 Here reference is being made to ‘common law’ countries such as, for example, Australia, , UK, 
Canada, New Zealand and the US. 
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8.11.3 Police involvement equals time 

 ’Involvement’ equates to ‘time’, and in a survey of 3,534 police officers in 

Victoria, Australia, it was shown that a considerable amount of their time each 

week was spent dealing with mentally ill persons (Godfredson, Thomas, Ogloff 

& Luebbers 2011). Police officers may through mental health legislation, have 

their services sought in the apprehension of mentally ill patients who have not 

returned from limited community leave, absconded from a forensic hospital, or 

require transportation. The previously referred to study conducted by Phillips et 

al. (2005) significantly demonstrates the time cost in police dealings with 

MIPSOs in the community. Here it was shown that although dealing with 115 

mentally ill persons the total convictions against them amounted to 1,259 (p. 

838). In 2009 the NSW Police Force responded to 34,000 mental health related 

incidents. To minimise unnecessary police involvement with the mentally ill, 

NSW Police are negotiating the re-assignment of transportation duties under 

Section 33 of the Mental Health Forensic Provision 1990. In 2003 Queensland 

Police responded to 17,000 callouts related to mentally ill individuals. This 

effectively represented a 17% increase from 2001 (Office of the Public Advocate 

Queensland 2005). An argument proclaiming to explain why there is such a high 

frequency of contact between the police and mentally ill persons is that changes 

in policy, practice and legislation have resulted in a scarcity of mental health 

resources (Bonovitz & Bonovitz 1981; Menzies 1987; Patch & Arrigo 1999; 

Pogrebin & Poole 1987; Teplin & Pruett 1992). When it is taken into 

consideration that the police are also empowered to initiate a psychiatric 

emergency apprehension whenever a person is either dangerous to self or 

others or is unable to provide for basic physical needs (Teplin 2000), one can 

appreciate the inroads made into the police officer’s time to carry out his or her 

other duties. Obviously, change to the current trend in the numbers of callouts 

involving mentally ill persons exhibiting violent behaviour, committing criminal 

offences, or engaging in disturbances of the peace that police officers have to 

deal with, must be addressed. What is of particular concern is that many of 

these persons are known to police, are a known quantity, but it would appear 
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that governments do perceive (through government policy) the police as 

frontline mental health workers and in being so are responsible for supervision 

of this cohort whilst in the community. 

This culminates in a discussion of three different approaches for dealing with 

MIPSOs or FPs unearthed during the course of my research on this topic. The 

first looks at the abolition of the insanity defence, the second deals with the 

consequences of being found ‘guilty but mentally ill’, and the third investigates 

the Milwaukee Program because of its potential to address those issues raised 

in this thesis as a positive means of providing proactive supervision of this 

cohort while living in the community. 

8.12 Discussing alternatives 

The three research issues discussed in previous chapters are representative of a 

particular mode of reasoning in policy-making and program implementation. 

Designated experts almost exclusively regulate and control the practices 

employed within programs. Recidivism was discussed and confirms that many 

MIPSOs are not being treated or supervised to ensure they abstain from 

aggressive behaviour. On the other hand, FPs if left unchecked can result in an 

ever-expanding victim class through the heinous crimes of rape, murder, assault 

or armed robbery. To avoid, or at least minimise this trend, in keeping with the 

topic of my research, requires mental health services to adopt, especially in the 

administration of medication, continuous rather than episodic care by them as 

suggested by Dvoskin and Steadman (1994) in Chapter 5. This would embrace 

recognition of Lamb, Weinberger and Gross’s (1999) contention that for 

compliance with medication to be guaranteed, there is a requirement for these 

persons to have each dose dispensed by staff. Here reference is not being made 

to all mentally ill persons but to that subset who engage in ongoing crime, both 

serious and non-serious, due to medication non-compliance and/or substance 

abuse. 

One would hope that an introduction of this practice would alleviate such tragic 

situations as the police shooting of MIPSOs, which in many cases may have been 
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preventable, if the person had adhered to his or her medication regime and/or 

not been affected by other substances. Some practices (for example involuntary 

treatment) do exist but still act to recognise that any limitation to the right to 

liberty and security must be reasonable. However, choice making for MIPSOs 

must not be allowed to extend to compliance with medication, especially in 

view of the finding that the single most common reason this cohort did not take 

medication was that the person did not believe that they were ill (Kessler, 

Berglund, Bruce, Koch, Laska, Leaf, Manderscheid, Rosenheck, Walters & Wang 

(2001). Locke (2010) maintains that the human individual has a right to their 

natural freedom if they have acquired the use of reason. His contention is that 

where the individual is unable to attain that reason ‘it is in their interests that 

they be guided by others … and that they be subject to the control of those 

others’ (Hindess 1996, p. 74). Thus, in order to allow aggressive MIPSOs access 

to the community, it becomes necessary for governments to have a more 

effective approach and ‘… control the conduct of others, who in turn try to 

avoid allowing their conduct to be controlled ..,’ (Foucault 1994, p. 299).  

Unearthed during my research were two differing legal systems and an 

apparently successful community program (all in the US) which I regarded as 

warranting further exploration as possible alternatives to the current strategies 

for dealing with MIPSOs. One deals with the actual abolition of the insanity 

defence; one relates to the replacing of the NGRI verdict with the Guilty But 

Mentally Ill (GBMI); and the other, as indicated, deals with the MIPSO being 

maintained in the community. Following an evaluation of these systems, I look 

to the recidivism rates relative to those particular communities to gauge 

whether their particular approach represents an effective, proactive alternative 

to current supervisory practices or strategies for handling these persons.  

8.13 Being found ‘Guilty but mentally ill’ 

Previous discussion has centred on the finding guilty but mentally ill but in a 

different context. In that regard I sought to express an opinion that held usage 

of legal discourse sometimes leads to a sense of injustice being served. Stating 
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that a person, irrespective of the number of witnesses to the particular crime, is 

not guilty [my emphasis] by reason of insanity does little to bring closure, or 

show compassion, to the family and friends of the victim. Hence my suggestion 

that in such cases a ruling of guilty but mentally ill may form some sort of 

closure to victims or families of victims as the terminology explains that the 

crime was well and truly committed by this person. 

The following now turns to the full legal implications applicable to this finding. 

The historical background to the guilty but mentally ill plea begins in Michigan in 

1975. Following the 1974 case of People vs. McQuillan, the Michigan Supreme 

Court ruled that defendants found NGRI and placed into institutions for the 

criminally insane were guaranteed hearings on their present sanity to the same 

degree as persons who were civilly committed. As a result of this ruling, 64 

prisoners who had been found NGRI were released. Two of these prisoners, 

once freed, committed violent crimes almost immediately. Due to public outcry, 

the state formed and adopted the ‘guilty but mentally ill’ plea. This verdict has 

now been extended to the point that where the supreme courts of Indiana and 

Illinois find a defendant GBMI, he or she can receive the death penalty.Under 

Pennsylvania Statutes, the GBMI defendant is subject to the following.§ 9727. 

Disposition of persons found guilty but mentally ill. 

8.13.1 Imposition of sentence 

A defendant found guilty but mentally ill or whose plea of guilty but mentally ill 

is accepted under the provisions of 18 Pa.C.S. § 314 (relating to guilty but 

mentally ill) may have any sentence imposed on him which may lawfully be 

imposed on any defendant convicted of the same offense. Before imposing 

sentence, the court shall hear testimony and make a finding on the issue of 

whether the defendant at the time of sentencing is severely mentally disabled 

and in need of treatment pursuant to the provisions of the act of July 9, 1976 

(P.L.817, No.143), known as the “Mental Health Procedures Act”. 



  321 

8.13.2 Treatment 

An offender who is severely mentally disabled and in need of treatment at the 

time of sentencing shall, consistent with available resources, be provided such 

treatment as is psychiatrically or psychologically indicated for his mental illness. 

Treatment may be provided by the Department of Correction, by the county or 

by the Department of Public Welfare in accordance with the "Mental Health 

Procedures Act."The cost for treatment of offenders found guilty but mentally 

ill, committed to the custody of the Department of Correction and transferred 

to a mental health facility, shall be borne by the Commonwealth. 

8.13.3 Discharge report 

When a treating facility designated by either the Department of Correction or 

the Department of Public Welfare discharges such a defendant from treatment 

prior to the expiration of his maximum sentence, that treating facility shall 

transmit to the Pennsylvania Board of Probation and Parole, the correctional 

facility or county jail to which the offender is being returned and the sentencing 

judge a report on the condition of the offender together with the reasons for its 

judgments, which describes: 

• The defendant’s behavior [sic]. 

• The course of treatment. 

• The potential for recurrence of the behavior 

• The potential for danger to himself or the public. 

8.13.4 Recommendations for future treatment 

It may be observed that in § 9727 (b) above with respect to the prisoner’s 

mental condition, it is stated that he or she be provided such treatment as is 

psychiatrically or psychologically indicated for his mental illness, however, the 

section stipulates that this service will be consistent with available resources. 

This verdict does solve the problem of public safety through removal of the 

MIPSO or FP from society and theoretically providing them with appropriate 

treatment (Dorfman & Walker 2007), but would the removal of liberty in this 
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manner be acceptable to all countries?Under the South Carolina Code, Title 17 

Chapter 24 § 17-24-20, the verdict depends of the finding: 

A defendant is guilty but mentally ill if, at the time of the commission of the act 
constituting the offense, he [sic] had the capacity to distinguish right from 
wrong or to recognize his [sic] act as being wrong as defined in Section 17-24-
10(A), but because of mental disease or defect he lacked sufficient capacity to 
conform his conduct to the requirements of the law. 

To return a verdict of ‘guilty but mentally ill’ the burden of proof is upon the 

State to prove beyond a reasonable doubt to the trier of fact that the defendant 

committed the crime, and the burden of proof is upon the defendant to prove 

by a preponderance of evidence that when he committed the crime he was 

mentally ill as defined in sub-section (A). The verdict of guilty but mentally ill 

may be rendered only during the phase of a trial which determines guilt or 

innocence and is not a form of verdict which may be rendered in the penalty 

phase. Basically, a defendant who receives a GBMI verdict is still considered 

legally guilty of the crime he or she has committed. Part of this finding is that 

the MIPSO or FP is imprisoned or institutionalised but is entitled to receive 

mental health treatment while incarcerated. Even in those cases where an 

MIPSO or FP is no longer a danger to themselves or others, he or she is still 

required to serve out the remainder of the sentence in a regular correctional 

facility. This is vastly different to the defendant who is acquitted by the finding 

‘not guilty by reason of insanity’ as in this instance, dependent upon a 

psychiatric ruling that the person is no longer a danger to themselves or others, 

that person can be released. In New Mexico, for example, the GBMI verdict 

permits the court to impose any sentence appropriate to the offence, and if 

sentenced to custody of the Department of Corrections, the proposal is that 

that organisation is to provide such psychiatric treatment ‘as it deems 

necessary’ (N.M. Stat. Ann. § 31–9–4 (Cumm. Supp. 1982). Section 31–9–4). 

Detractors, for example, Melville and Naimark (2002) maintain that the GBMI 

defendant is sentenced as though fully culpable and is sent to prison with the 

stigma of mental illness. Such defendants are denied a hearing to explore their 

current mental state (which is guaranteed to NGRI aquittees) and thus may be 

forced to undergo unnecessary psychiatric treatment. If the defendant is 
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awarded parole, it is on stricter terms than the guilty convict. At any point 

during or after parole, the state can commence civil commitment proceedings 

as though the defendant had been found insane (Melville & Naimark 2002, 

p. 554).Information/statistics regarding recidivism by persons imprisoned and 

‘treated’ under the GBMI verdict was difficult to obtain. The only publication 

located which provided data for recidivism for Connecticut, Alaska, Delaware, 

Georgia, Illinois, Indiana, Kentucky, Michigan, New Mexico, Pennsylvania, and 

South Dakota was that prepared by the PEW Center [sic] on the States in 2011 

and is presented in Table 11. 

Table 11. Recidivism Rates in GBMI States 

State 1999-2002Releases 
Recidivism 

2004-2007Releases 
Recidivism 

Alaska N/A N/A 11,619 50.4% 

Connecticut 13,950 45.8% 16,100 43.7% 

Georgia 16,951 38.0% 18,972 34.8% 

Illinois 25,025 51.8% 35,606 51.7% 

Indiana N/A N/A 13,651 37.8% 

 

Source: Adapted from PEW Center on the States 2007 

A caveat must be set in place for the above quoted recidivism rates contained in 

Table 11. In their study, the PEW Center on the States did not separate 

recidivism rates for the MIPSO versus the mentally-healthy. However, can any 

indication of the recidivism rate by prisoners found GBMI be assumed from 

other publications? Authors Keilitz (1987) and Smith and Hall (1982) state that 

being found GBMI does not appear to be a compromise verdict that results in 

confinement and treatment. When compared with data from other states, the 

indication is that the treatment available to GBMI prisoners is no different from 

that available to other prisoners with mental health needs. 

Subsequent to the finding of not guilty by reason of insanity in June 1982 and 

the public outcry over this finding in relation to John Hinckley, Jr. after his trial 
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for his attempted assassination of Ronald Reagan, then President of the United 

States, over 60 Bills were introduced in Congress aimed at restricting or 

eliminating the insanity defence for federal defendants (American Bar 

Association 1983). Due to the concern even prior to the Hinckley trial that the 

insanity defence was being used as a loophole by which the guilty were 

escaping punishment, two states, Montana and Idaho, eliminated the insanity 

defence altogether (Fentiman 1985). Soon after, 12 other states, (Connecticut, 

Alaska, Delaware, Georgia, Illinois, Indiana, Kentucky, Michigan, New Mexico, 

Pennsylvania, South Dakota and Utah), enacted statutes providing for the 

alternative verdict of ‘guilty but mentally ill’ (Fentiman 1985). Woodruff (2006, 

p. 3) advises that now 16 states have adopted laws either recognising GBMI or 

laws that abolish the insanity defence, although other authors have claimed 

that figure to be at least 20 (Huckabee 2000). 

8.14 Abolishing the insanity defence 

The State of Utah is regarded as one that has successfully abolished the insanity 

defence. Never-the-less, there does exist provision in Utah’s legal process for 

dealing with the MIPSO which allows for the introduction of psychiatric 

testimony mitigating the mens rea (a guilty mind) element of a crime (Melville & 

Naimark 2002). However, in a research report produced for the State of Utah 

Department of Corrections, Cloyes, Wong and Abarca (2007) through 

identification of a distinct subgroup of offenders with serious mental illness 

(SMI) released from Utah State Prison between 1998 and 2002, found that 

offenders with SMI returned to prison much more quickly and in greater 

numbers than the comparative group of mentally-healthy offenders. Of the SMI 

group 77% returned to prison within 36 months compared to 62% of the 

mentally-healthy population. Provision for psychiatric treatment is supposedly 

provided to the prisoners during their confinement in Utah State Prison, 

however, in a report prepared by Cloyes, Wong and Abarca it was revealed that 

in 2003 there were only 12 trained mental health professionals on staff for the 

Prison thus representing a prisoner/provider ratio of 177:1 (2007, p. 10). This 

led to their conclusion that a considerable segment of the SMI population fails 
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to receive adequate support or treatment either in prison or the community. 

Thus the goals of mental health treatment in the instance of Utah are 

orientated towards management and safety with little focus on the reduction of 

symptoms or severity of mental illness (Elliott 1997). This may account for the 

high recidivism rates. 

8.15 Milwaukee (US) Community Program 

Milwaukee’s (US) Community Support Program (‘The Program’) recognises the 

policy of care in the community which embraces the instrumental aim of 

producing savings by maintaining MIPSOs in the community, and, in turn, 

benefits the MIPSO, the police, and the community through constant 

monitoring and supervision. Here I return to the previously referred to 

observations made by Lamb, Weinberger and Gross (1999) whereby they 

maintain that outpatient treatment is not designed to change dangerous 

individuals into non-dangerous ones, and, with this in mind, they make the one 

point that supports what I regard as an impediment in current practices by 

mental health professionals, that being assessing MIPSOs or FPs regularly to 

identify any ‘changes in mental condition that may indicate dangerousness’ and 

thus act ‘to reduce [the] potential threat of harm’ (p. 908).  

8.16 Establishing the most proactive method of 
supervision 

Thus, a comparison between the recidivism rates of MIPSOs in Utah which has 

abolished the insanity defence, and those states that have adopted the GBMI 

verdict indicates that an assumption could be made that due to the neglect to 

provide adequate psychiatric treatment and medication while the MIPSO is 

incarcerated, little is to be gained by abolishing the insanity defence or 

introducing the GBMI verdict. The PEW Center on the States advise that Utah 

had a recidivism rate of 65.8% within three years, whereas Cloyes, Wong and 

Abarca (2007) claim this figure to be 77%. 
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8.17 A suggested alternative—the Milwaukee 
Community Support Program 

The basis for consideration of the Milwaukee Community Support Program (the 

Program—see Appendix C) (US Department of Justice 1994) as an alternative 

means by which to meet the dual-pronged requirement of providing community 

care to the MIPSO (or FP) plus provide a more effective method of ensuring 

community safety lies in the hands on approach of the Program. It is suggested 

that through location of the Program, the worth of employing the cross-national 

comparative methodology is justified when, as in this case, although many 

similarities may be noted in data pertaining to a common problem, the 

unearthing of a difference in approach to a common phenomenon that 

addresses that problem is rewarding. Three problems have been drawn out 

during the research conducted for this thesis: 

1. The importance placed on adherence to medication in order to mediate the 

behaviours of MIPSOs or FPs.  

2. The number of MIPSOs and FPs who not only suffer from a mental illness but 

also require treatment for their addiction to various substances, for example, 

alcohol and drugs. 

3. The involvement of police officers in dealing with MIPSOs in the community. 

8.18 The uncertainty of risk assessment tools in 
predicting future behaviour 

Ensuring that medication is dispensed regularly by mental health staff and 

treatment for substance abuse (blood tests and urine samples) is instigated, it is 

my argument that, especially in view of the claimed inaccuracy of risk 

assessments made prior to the release of the MIPSO or FPs16, the flow-on effect 

of The Program would be beneficial in the following manner: 

• Decompensation of a MIPSO or FP to the point where they become 
violent would be avoided through regular supervision of the 

                                                      
16 Included in these groups are mentally ill prisoners 
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behaviour of the person as they attend the clinic for medication 
purposes. 

• Of particular importance is the Program’s ability to address the issue 
of the condition anosognosia that is, a lack of awareness of illness, 
as previously discussed (Kessler et al. 2001; Lacro et al. 2002). 

• By imposing the requirement for MIPSOs and/or FPs to attend the 
clinic five days a week (if need be) to receive their medication, this 
embraces Dvoskin and Steadman’s (1994) suggestion in relation to 
the administration of medication, as being continuous rather than 
episodic. 

Subsequently, the Program also recognises Lamb, Weinberger and Gross’s 

(1999) contention that for compliance with medication to be guaranteed, there 

is a requirement for these persons to have each dose dispensed by staff. The 

requirement to attend the clinic can become a condition of a court ruling that 

attaches to the release of an MIPSO or FPs with the added incentive that only 

through attendance at the clinic and the taking of medication will allowances be 

paid. Attendance at the clinic provides for a number of mental health 

professionals and others (see below Table 12, regarding the suggestion of using 

former police officers to assist in making sure the required MIPSOs or FPs 

actually attend the clinic) being present thus ensuring that there is assistance 

available to thwart any violence displayed by any person. The current 

monitoring time periods, that is, weekly, monthly and so forth under some 

current systems would be replaced by regular monitoring and supervision. 

Reference here is being made to the subset of MIPSOs or FPs (if in the 

community) that display aggression and do not comply with medication 

requirements or do not comply with abstaining from abuse of alcohol or drugs. 

• Crime and public nuisance offences (including those perpetrated 
against elderly carer parents and so on) would be lessened thus 
reducing police officers’ dealings (hence time consumed) with the 
MIPSO. 

• Police shootings of MIPSOs and/or FPs and the possibility of a police 
officer being injured or killed in the line of duty through dealing with 
a full-blown psychotic person would be greatly reduced. 

• Public safety would be enhanced. Mental health staff, in observing 
any behavioural change in the MIPSO (or FP) would be able to 
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ascertain whether a change in medication is required, or referral to 
services engaged in substance abuse treatment is required. 

• Where a change in behaviour is detected, an immediate referral to 
the psychiatrist can be instigated in order to address those changes 
which, if left unattended, may lead to decompensation in the person 
to the point where they become dangerous. 

8.19 Adapting the program for Queensland conditions 

It is suggested that little is required to modify the Program’s agenda to 

proactively service Queensland. Two additions are proposed which, it is 

contended, would deliver benefits to police officers, Public Trust Officers, 

MIPSOs and the community. In those cases involving larger communities (cities 

as opposed to towns), the service would require expanding. 

8.20 Using former police officers.  

My research has shown that police officers should not be regarded as ‘street 

corner psychiatrists’ or ‘front-line mental health workers’ as they are generally 

not trained in this area. For consideration also is the finding that in those cases 

where an MIPSO or FP has absconded or not returned from leave despite a risk 

assessment finding maintaining the person would not represent a risk in this 

regard, huge amounts of time are expended by police in locating and returning 

persons to mental health facilities. Many police officers retire at the relatively 

young age of 55 years (see Table 12). 

Table 12. Police officer’s ages 

Retirements Other separations 

Age: 60 
years and 
over 

Age: 55–59 
years 

VER Medical 
grounds 

Resignation Death 

21 49 0 54 220 7 

 

Source: Human Resource Management Branch, Queensland Police Service 2007 

There would be an advantage in employing former police officers (FPOs—

perhaps in the capacity of liaison officers) due to the reasoning that they have 
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been trained in, and involved in, the requirement to restrain violent persons 

during their former occupation. In addition, the FPOs have been employed in an 

occupation that requires them to be authoritative, that is, capable of gaining 

control via differences in their tone of voice alone which may range from 

delivering a polite request, to an order, to finally an ultimatum or a threat. Not 

to be forgotten is the FPO’s training which includes knowledge of the legal 

restrictions attached to the use of force. 

While at the clinic with the MIPSOs, the FPOs would be looked upon to assist 

mental health personnel in the event of resistance by the MIPSO to the taking 

of their medication. This is not a call for all persons with a mental illness 

residing in a particular town or city to be required to attend a clinic for 

medication purposes. FPOs working in this capacity would provide invaluable 

assistance to their former colleagues through curbing the time usually spent by 

the police officer in dealing with MIPSOs in the community. 

Another benefit of the adoption of this approach would also remove, to a large 

degree, some of the aggressive incidents in the Public Trust Office which usually 

falls to police officers to attend anyway.  

8.21 Removing the violence from the confines of the 
Public Trust Office 

I have previously referred to my employment with the Public Trustee of 

Queensland wherein one of my duties involved the administration of funds 

payable to clients of the Office who suffered from mental illness. For most, their 

only source of income is the federally funded Disability Support Pension. 

Previous mention has also been made to the violence that can be experienced 

by Officers of the Public Trust Office from aggressive mentally ill clients. 

Generally, this aggression stems from disputes regarding funds held on their 

behalf by the Office. Whilst The Program endorses the distribution of 

allowances by a cashier to the MIPSO or FP once they have complied with the 

taking of their medication, the duty of handling funds on behalf of MIPSOs or 
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FPs must be retained by the Public Trust Office as appointed by the 

Guardianship and Administration Tribunal. This permits a separation of the 

functions of the Queensland Health Department and the Public Trust Office. In 

keeping with this distinction, the Public Trust Office thus remains an 

independent, accountable body still subject to audits by the Queensland Audit 

Office. For this reason a practice could be set in place whereby a public trust 

officer travels to the mental health clinic to distribute, and receive 

acknowledgement for, any amount payable to a particular mentally ill client 

who is required to attend the clinic through previous aggressive actions. 

A computer link to the Public Trust Office would serve to assist the public trust 

officer in this duty. To be impressed upon these mentally ill clients of the Public 

Trustee by both the public trust officer and the staff of the mental health clinic 

is that for these persons funds can now only be obtained from the Public Trust 

Officer at the mental health clinic following the taking of their medication. No 

funds will be made available to those required to attend the clinic from the 

Public Trust Office itself. By separating the two sub-types of clients dealt with by 

the Public Trustee it is envisaged that clients of the Office who are wishing to 

change their Will, have an Enduring Power of Attorney prepared or discuss the 

administration of a deceased love one’s estate will not be subjected to the 

actions of some MIPSOs. This also effectively diminishes the requirement for 

the Public Trust Officers to summons police officers to the Office in those 

instances where it is necessary to have a troublesome mentally ill person 

removed. Instead, with the distribution of funds to the MIPSOs or FP at a 

mental health clinic there would be mental health staff in attendance not to 

mention the FPOs in their capacity as security monitors. Another benefit of this 

suggestion is with a distribution of a daily allowance these particular MIPSOs or 

FPs of the Office would no longer receive a lump payment of their allowance 

(which is usually for a week). Generally, as a result, because of poor money 

management skills, they tend to rapidly squander these funds thus leading to 

the previously mentioned scenes where they become incensed that no further 

funds will be made available, or are available to be made, to him or her. 
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8.22 The program’s ability to reduce recidivism 

The proof of the effectiveness of the Program is delivered through the findings 

by O’Toole and Eyland (2005) who reported 90% of the Program’s clients remain 

arrest-free while participating in the program, and jail staff advised that there 

was a reduced number of MIPSOs incarcerated. Clearly, owing to a requirement 

to ensure compliance with medication and treatment where necessary for 

substance abuse, placing an emphasis on supervision alone does not reduce 

criminal behaviour or assist in rehabilitating the MIPSO (Stroker 1993). Some 

county officials in the US are so persuaded by the Program’s results that they 

have dedicated scarce State and Federal aid dollars to fund three other similar 

programs. By creating a system for identifying mentally ill persons brought into 

court and jail and creating a programmatic alternative that the courts use, the 

Program is undoubtedly worthy of consideration. The Program does not depend 

on unique conditions in Milwaukee for its existence, and lends itself for 

adaptation elsewhere with only slight modifications. 

8.23 Would the issue of cost arise? 

It has been shown that in Australia, as in the case of other countries, state 

governments provide the major funding for mental health services. What is of 

concern is revelations that total state spending for community services is one-

third less now than in the 1950s (The Bazelon Center [sic] for Mental Health Law 

1999). My research has referred to the claim that maintaining the MIPSO or FP 

in the community results in less expenditure than detention in various 

institutions (for example, prison), hence The Program signifies a strategy by 

which the offender can not only live in the community, be medicated, 

monitored and supervised regularly, allow monetary savings to governments 

but also lower recidivism rates (The Sentencing Project 2002). Research 

constantly refers to the finding that the police officer is not suitably trained in 

dealing with mentally ill persons in the community. I have implied that Public 

Trust Officers represent another group who are also untrained in dealing with 

aggressive, mentally ill persons. The final offering of the Program, I suggest, is 
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that as an alternative to current supervisory practices which rely heavily on the 

involvement of the police, with a mandatory requirement (and means) of 

medicating this cohort, one would trust this would equate to less inroads being 

made into both the police officer’s and public trust officer’s other duties by 

placing the emphasis on control of the mentally ill person back on to mental 

health professionals. 

8.24 Chapter conclusion 

Despite research constantly revealing that non-compliance with medication and 

substance abuse are regarded as two of the major causes of violence by 

MIPSOs, governments have continued to neglect setting in place strategies to 

counteract this situation. Rather, the MIPSO (and where applicable the FP) is 

released to the community with little supervision which extends to a reliance on 

the person to self-medicate. However, self-medicating practices have revealed a 

tendency by the MIPSO to indulge in substance abuse rather than taking 

prescribed medication. The post-deinstitutionalisation period demonstrated a 

like reliance which resulted in many released patients coming into contact with 

the criminal justice system. As previously shown, recidivism rates indicate that 

there is an ongoing relationship between medication non-compliance, and 

substance abuse which can lead to the an increase in the number of persons 

classed under the title victim in that instance a crime does eventuate. Thus, in 

policies of community care, the MIPSO must, in the first instance, be subjected 

to the medical gaze in order to scrutinise any changes in their behaviour. 

The rationality of power ensures that needs are defined but ensuring MIPSOs 

access services on confirmation of their needs is not defined with equal clarity. 

In my discussion throughout this chapter, I have prioritised three issues that 

have regularly presented themselves during the course of my research: 

• Non-compliance with medication 

• Substance abuse; and 

• Police involvement with the mentally ill. 
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Elsewhere I have referred to the problem of a lack of accommodation for this 

cohort which could also be addressed by the Program. Those countries (for 

example, Australia) where treatment of the MIPSO is usually in the community 

as it represents the place of least restriction, would no doubt benefit by 

embracing The Program as it is suggested that this approach to community care 

and supervision addresses the three research issues. Under this scheme the 

MIPSO is regularly monitored and supervised whereby mental health 

professionals ensure through face-to-face interaction that the MIPSO is not 

decompensating, and in addition effectively removes police officers as front-line 

mental health workers. However, it must be recognised that a proposal for the 

acceptance of another form of community care, despite the positive outcomes 

offered by a particular program, will be subject, not only in Western societies 

but also other countries, to economic rationalisation. 
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Chapter 9  

9.1 Thesis conclusion 

Often generated from within a neo-liberal stance is the notion that the market, 

in the presence of a minimalist government, is always superior in its ability to 

distribute resources. ‘Economic rationalism’, a term made popular by Pusey 

(1991; 1993), refers to ‘… the belief that the market is the only legitimate 

allocator of goods and services in society at large—not just the economy (Battin 

1991, p. 296). The rationality of power here imparts a particular view of reality 

which Pemberton 1996, p. 189) furthers by claiming that this view is contained 

in ‘… rhetorical strategies which deploy economic vocabularies in order to 

convince a given audience of a certain way of viewing the world; more 

specifically, of certain policy programs’. Due to the neo-liberal governmentality 

mind-set which requires institutions to be ‘lean’, ‘fit’, ‘flexible’ and 

‘autonomous’ (Lemke 2002), promoting cuts in mental health resources are 

seen by governments as an unfortunate but necessary sacrifice. Macdonald and 

Evans (2006, p. 64) in their work, written on behalf of the Australian Safety and 

Compensation Council maintain: … it is important that all [original emphasis] of 

the main risk sources are not only identified but their severity levels assessed 

[original emphasis] … in order to support more effective prioritisation of control 

measures. 

Deinstitutionalisation of the mentally ill from the asylums to the community was 

the product of overcrowded, deteriorating mental health asylums, the 

development of psychotropic medications, and enthusiastic support from fiscal 

conservatives interested primarily in saving funds by closing state hospitals 

(Torrey et al. 2010). These same authors offer the opinion: 

In less than 200 years, we have taken mentally ill individuals who were in jails 
and prisons; transferred them to mental hospitals; then we closed down the 
mental hospitals, thereby forcing the mentally ill individuals back to jails and 
prisons. This seems like a classic case study on how not [original emphasis] to 
execute public administration, a never-ending cycle of failed policies. This is 
government at its worst. 
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In stating my assessment of the situation in relation to the supervision of 

MIPSOs or FPs in the community I find it necessary to reiterate the part cost 

plays in matters relating to mental health services. The issue of available money 

to strengthen community services, especially supervision and appropriate care 

of the mentally ill has historically, and currently, resulted in a constant lack of 

resources thereby neglecting the requirement to hear the voices of victims. 

9.2 Limitations of the research 

A limitation to this research issue is recognised in my usage of recidivism 

statistics. Some recidivism research involves a variation of methodologies in so 

far as in some cases control groups were included in the studies while in others 

this has not occurred. More relevant to this issue, it is acknowledged, is the 

failure to account for the different types of crime committed, that is, a tendency 

to portray all recidivism as involving serious crime. More likely, a large 

percentage of the recidivism rates refer to property crimes (for example 

trespass) as opposed to serious crimes such as homicide or rape. However, in 

justification of this limitation, as the purpose of this thesis was to investigate 

supervision of MIPSOs whilst in the community to ensure that they did not 

commit a crime that transferred them into the FP category, the non-separation 

of figures still paints a clear picture that the current monitoring and supervisory 

practices are flawed. 

It is also acknowledged that in discussion regarding the return of a MIPSO who 

has absconded whilst on leave, reference is solely made to police officers to the 

exclusion of others (for example ambulance officers, mental health 

professionals and so on). In this instance, attention was being drawn to the fact 

that irrespective of a lack of training in dealing with MIPSOs or FPs, police 

officers (and certainly where legislation nominates ambulance officers), can on 

occasion face a fully blown psychotic person who has not adhered to 

medication requirements. The selection of police officers was to highlight the 

different approaches of the mental health professionals and the police in 

dealing with such a situation. As part of their law enforcement role, police 
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officers are permitted to carry firearms which through necessity to preserve 

their own life, has led to instances of police shootings. Not to be discounted is 

the research which shows deaths have occurred on both sides. 

This thesis has examined the role of strategies and practices underpinning the 

rationality in policy-making and its implementation with respect to the mentally 

ill offender. A number of key findings have been identified that can make a 

contribution to not only community safety but also benefits for the MIPSO. It is 

argued that the significance of this study lies in its exposure of the gap that 

exists in regard to research conducted on supervisory methods. This research 

has clear implications for supervision as a mechanism to ensure the integration 

of a number of other factors which effectively impinges on my thesis that the 

supervision of the MIPSO (or FP), whilst living in the community, is subjected to 

an absence of higher levels of services which does not ensure the deterrence of 

this cohort from re-offending. As demonstrated in this research, within the 

theoretical context of neo-liberalism, social policy was replaced by fiscal policy 

following the deinstitutionalisation period. Within this context it was 

established that in an attempt to minimise its role in social control, the State 

Government has increasingly sought to shift responsibility back onto the 

community. 

Thus, through this framework, the research supports Flyvbjerg’s (1998a, p. 227) 

claim that power designates what is claimed to be rational within contemporary 

liberal democracies, and defines what level of acceptable risk should be 

applicable to the community. What evolved, however, was an intolerance of 

non-conformity to mainstream values by society, which was expected to be 

controlled by mental health professionals, evidenced by the high rate of 

imprisonment of the MIPSO. In this regard, it is important to note that the 

research found a mismatch between the community’s expectations for the 

treatment and supervision of the MIPSO while in the community to that which 

power designates to be rational. Directly related to the effect of homelessness, 

according to scholarly literature, was an expectation by governments following 

deinstitutionalisation that without the provision of suitable accommodation and 
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only a token of community mental health service centres the MIPSO would still 

adhere to their medication requirements and attain normalcy thereby assuring 

their assimilation into the community. The finding that the MIPSO, when 

released to the community is likely to re-offend is not surprising, as often upon 

their release from prison MIPSOs are still subject to both a lack of treatment 

facilities and a lack of stable-housing. This is in addition to the little treatment 

received while they are imprisoned which leads to a situation where they are 

released with persisting symptoms of their mental illness. Research has shown 

that through a lack of proper treatment, management, rehabilitation and 

monitored discharge the MIPSO is more likely to come into further contact with 

the criminal justice system. Investigation of the relevant mental health 

legislation applicable to Australia and those overseas countries included in this 

cross-national comparative study revealed similar trends. 

While slight variations exist, for the most part the insanity defence and the 

fitness to plead concepts are upheld. Even with respect to disposition of the 

mentally ill person found not guilty by reason of insanity, there is a relatively 

common practice of hospitalising the person until judged suitable for treatment, 

or to live, in the community. Some countries, for example France, still rely on 

imprisonment, but a pattern of eventual release to the community is generally 

observed. A concern was raised in this thesis with regard to correctly identifying 

the level of future violence a released person may pose. The concern in this 

respect refers to the claim that risk assessments represent an inaccurate 

science which can have catastrophic consequence in those cases where a 

person has been issued a community treatment order which requires the state 

to have responsibility toward the person and the community. With the ability of 

risk assessments to accurately predict the level of violence a particular person 

may present in the future being regarded as not an exact science, the 

importance of stringent supervisory methods being applied to ensure 

treatment, thus curbing the detrimental effects of violence, is paramount. 

The research has exposed the propensity for violence from those mentally ill 

persons who do not adhere to their medication. This propensity is heightened 
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when the person not only does not adhere to medication requirements, but 

also engages in substance abuse, thereby underscoring the requirement for 

daily supervision of this particular cohort by mental health professionals to 

ensure such practices are negated. The promotion here is not intended to 

include all persons living with a mental illness but only those persons who 

exhibit a propensity for violence. 

The true gravity of the absence of higher levels of services to the MIPSO is 

revealed when recidivism statistics are considered. Closely linked to this 

absence of services is the role the police officer has had to assume in dealing 

with this cohort in the community. Research has positioned the police officer as 

an unsuitable candidate for controlling MIPSOs due to the tragedies that have 

occurred on both sides, which suggests that there is a need to realign 

supervisory practices away from police officers back onto mental health 

professionals to nullify this discrepancy in roles and expectations. An outcome 

of this research was the location of the Millwaukee Program which justified my 

employment of the cross-national comparative methodology. Under the 

Program it can be conceptualised that the notions of monitoring (compliance 

with medication and abstinence from substance abuse) and supervision are co-

joined. The Program effectively removes the re-occurring conditions that 

contribute to the requirement for police officers to have so many dealings with 

this cohort in the community. Of equal importance, it is expected that the 

Program’s approach not only would minimise the incidents of violence 

perpetrated by the MIPSO (or FP), but also address the high prevalence of 

completed suicides by this group. 

It is imagined that there would be those objectors who would see the 

requirement for a sub-set of mentally ill persons to be observed and medicated 

possibly on a daily basis as a further discrimination of their condition. However, 

in the area of mental illness where it is established that a certain person exhibits 

violent behaviour, a tension exists when the right to be ill encompasses non-

compliance with medication which could result in the person decompensating 

to a stage where he or she may cause harm to themselves or others. 
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Comparatively speaking, could a claim of discrimination or oppression be made 

by mentally-healthy/non-alcohol affected members of the community through 

being compelled to undergo random roadside breath tests administered by 

police officers to monitor if the person driving the motor vehicle is doing so 

under the influence of alcohol or drugs? For a vast majority of the community, 

in my judgement, the thinking would be that they wish to be exempted from 

such risk and hence sanction the actions of the police in monitoring all drivers 

to ensure they are not impaired by alcohol or other substances thus subjecting 

other road users (particularly themselves) to the possibility of harm or death.  

My research has gone some way in defining and exploring the rationalities of 

power that underpin dealings with the MIPSO. First there was the rationality 

that there was no requirement to provide adequate numbers of community 

mental health centres, necessary services, or accommodation for the released 

former patients of the asylums. Following Scull’s (1977) cross-national 

comparative analysis, this was driven by cost-saving measures by governments. 

The second rationality flows from the first in so far as there was an expectation 

by governments that mentally ill persons would continue to adhere to their 

medication regimes. However, when consideration of the recidivism rates is 

taken into account together with the individual cases of homicide presented to 

provide a voice to the victims of crime perpetrated by MIPSOs (or FPs), it is 

difficult to justify research which regards such figures as an acceptable risk. 

9.3 Recommendations for future research 

During my employment with the Public Trustee of Queensland on a number of 

occasions I received telephone calls from carers (usually elderly parent) who 

were obviously at their wit’s end from constantly facing threats to their 

personal safety through usually being badgered for money. In the event they 

did not have the funds, or refused to supply the funds, many reported to me 

that they lived in constant fear of not knowing what reaction they may face 

from their son, daughter or the person under their care. Generally, from 

information supplied by the caller, I was to learn that the demand for funds was 
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usually linked to an alcohol or drug dependency. Many carers reported that 

they had approached various organisations, including mental health 

departments, for assistance only to be told that it was not the contacted 

department or office’s responsibility. As the Public Trust Office (to whom some 

had been directed by the various departments and offices) deals only with 

financial administration, when such telephone calls were received the only 

suggestion available from senior staff due to the Office’s policy was the 

instruction, ‘Tell them to ring the police’. It was through such mentality and, to 

my mind, disregard for the suffering of others that the seemingly lack of 

supervision of this particular cohort, especially in regard to their behaviour 

towards others was one that required a vastly different approach to the one 

that appears to have been in place since deinstitutionalisation. Future research 

may wish to test and extend the applicability of the cross-national comparative 

research methodology within the context of the psychological harm aspect to 

those family members and others who live with the constant battle (and dread) 

of dealing with a particularly aggressive mentally ill person. It cannot be an issue 

that applies to only one country. Thus it is important to seek out means that 

adopt particular rationalities that employ ethical processes to alleviate such 

mental anguish for carers. Put another way, such cases will constantly arise 

under the current neo-liberal governmentality approach if it never is 

challenged. Many problems following deinstitutionalisation have arisen from 

deliberate policy decisions and can therefore be remedied by changes in policies 

and procedures (The Sentencing Project 2002). 
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Appendix A 

Italian Penal Code 

Under Article 88 of the Penal Code (Codice Penale): 

A person who commits a criminal act is not considered responsible if at 

the time of the commission of the criminal act he [sic] was incapable of 

understanding the significance of his act or controlling his conduct, by 

reason of insanity. 

Article 89 of the Penal Code states: 

A person whose capacity to understand the significance of his[sic] act or 

his ability to control his conduct at the time of the criminal act was 

substantially reduced, by reason of insanity, is considered responsible of 

the crime, but the court may impose a reduced punishment on him. 

French Penal Code 

Under Article 122 -1: 

A person is not criminally liable who, when the act was committed, was 

suffering from a psychological or neuropsychological disorder which 

destroyed his [sic] discernment or his ability to control his actions. 

A person who, at the time he acted, was suffering from a psychological 

or neuropsychological disorder which reduced his discernment or 

impeded his ability to control his actions, remains punishable; however, 

the court shall take this into account when it decides the penalty and 

determines its regime. 

The concept of unfitness to plead is not specifically defined (Art. 122–1). Thus, 

according to Lamothe & Meunier (2005), offenders showing clear symptoms of 

severe mental illness are tried and judged. 
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German Criminal Code—Section 20 

Insanity 

Any person who at the time of the commission of the offence is incapable of 

appreciating the unlawfulness of their actions or of acting in accordance with 

any such appreciation to a pathological mental disorder, a profound 

consciousness disorder, debility or any other serious mental abnormality, shall 

be deemed to act without guilt. 

German Criminal Code–Section 21 

If the capacity of the offender to appreciate the unlawfulness of his [sic] actions 

or to act in accordance with any such appreciation is substantially diminished at 

the time of the commission of the offence due to one of the reasons indicated 

in section 20, the sentence may be mitigated pursuant to section 49 (1). 

Section 49 of the Code provides special mitigating circumstances established by 

law: 

If the law requires or allows for mitigation under this provision, the following 

shall apply: 

• Imprisonment of not less than three years shall be substituted for 
imprisonment for life. 

• In cases of imprisonment for a fixed term, no more than three 
quarters of the statutory maximum term may be imposed. In case of 
a fine the same shall apply to the maximum number of daily units. 

• Any increased minimum statutory term of imprisonment shall be 
reduced as follows: 

• A minimum term of ten or five years, to two years 
• A minimum term of three or two years, to six months 
• A minimum term of one year, to three months 

In all other cases to the statutory minimum. 

If the court in its discretion mitigate the sentence pursuant to a law 

which refers to this provision, it may reduce the sentence to the 

statutory minimum or impose a fine instead of imprisonment. 
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United Kingdom 

Recognition of the insanity defence and fitness to plead is through Sections 1 

and 4 of the Criminal Procedure (Insanity) Act 1964 (see Appendix A for actual 

wording). 

The procedure has two stages: 

1. Whether the offender is under a disability i.e. whether he [sic] is ‘unfit’ 

to plead (Section 4 Criminal Procedure (Insanity) Act 1964); and if so 

2. Whether he did the act or made the omission charged against him 

(Section 4A Criminal Procedure (Insanity) Act 1964). 

Section 4. Finding of unfitness to plead 

1. This section applies where on the trial of a person the question arises 

(at the instance of the defence or otherwise) whether the accused is 

under a dissection, that is to say, under any disability such that apart 

from this Act it would constitute a bar to his being tried. 

2. If, having regard to the nature of the supposed disability, the court are 

of opinion that it is expedient to do so and in the interests of the 

accused, they may postpone consideration of the question of fitness to 

be tried until any time up to the opening of the case for the defence. 

3. If, before the question of fitness to be tried falls to be determined, the 

jury return a verdict of acquittal on the count or each of the counts on 

which the accused is being tried, that question shall not be determined. 

4. Subject to subsections (2) and (3) above, the question of fitness to be 

tried shall be determined as soon as it arises. 

5. The question of fitness to be tried shall be determined by a jury and— 

(a) where it falls to be determined on the arraignment of the 

accused and the trial proceeds, the accused shall be tried by a 

jury other than that which determined that question; 
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(b) where it falls to be determined at any later time, it shall be 

determined by a separate jury or by the jury by whom the 

accused is being tried, as the court may direct. 

6. A jury shall not make a determination under subsection (5) above 

except on the written or oral evidence of two or more registered 

medical practitioners at least one of whom is duly approved. 

Canada 

Section 16 of the Criminal Code (1992) defines NCRMD as: 

1. No person is criminally responsible for an act committed or an omission 

made while suffering from a mental disorder that rendered the person 

incapable of appreciating the nature and quality of the act or omission 

or knowing that it was wrong. 

2. Every person is presumed not to suffer from mental disorder so as to be 

exempt from criminal responsibility by virtue of subsection (1) until the 

contrary is proved on the balance of probabilities. 

3. The burden of proof that an accused was suffering from a mental 

disorder so as to be exempt from criminal responsibility is on the party 

that raises the issue. 

Presumption of fitness under Criminal Code Part XXI: 

672.22 

An accused is presumed fit to stand trial unless the court is satisfied on the 

balance of probabilities that the accused is unfit to stand trial. 

672.23 

1. Where the court has reasonable grounds, at any stage of the 

proceedings before a verdict is rendered, to believe that the accused is 

unfit to stand trial, the court may direct, of its own motion or on 

application of the accused or the prosecutor, that the issue of fitness of 

the accused be tried. 
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2. An accused or a prosecutor who makes an application under subsection 

(1) has the burden of proof that the accused is unfit to stand trial. 

Verdict of not criminally responsible on account of mental disorder under 

Criminal Code Part XXI: 

672.34 

Where the jury, or the judge or provincial court judge where there is no jury, 

finds that an accused committed the act or made the omission that formed the 

basis of the offence charged, but was at the time suffering from mental disorder 

so as to be exempt from criminal responsibility by virtue of subsection 16(1), 

the jury or the judge shall render a verdict that the accused committed the act 

or made the omission but is not criminally responsible on account of mental 

disorder. 

New Zealand 

Recognition of the insanity defence can be found under Section 23 of the 

Crimes Act 1961 

Section 23 of the Crimes Act 1961 (NZ) defines the insanity defence for that 

country: 

23 Insanity 

1. Every one shall be presumed to be sane at the time of doing or omitting 

any act until the contrary is proved. 

2. No person shall be convicted of an offence by reason of an act done or 

omitted by him [sic] when labouring under natural imbecility or disease 

of the mind to such an extent as to render him incapable— 

a. Of understanding the nature and quality of the act or omission; or 

b. Of knowing that the act or omission was morally wrong, having 

regard to the commonly accepted standards of right and wrong. 
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Section 7 of the Criminal Procedure (Mentally Impaired Persons) Act 2003 

provides for unfitness to stand trial: 

1. A court may make a finding under this subpart that a defendant is unfit 

to stand trial at any stage after the commencement of the proceedings 

and until all the evidence is concluded. 

2. Subsection (1) is subject to section 9. 

United States 

634. Insanity Defense Reform Act of 1984 

The Insanity Defense Reform Act of 1984, signed into law on October 12, 1984, 

was the first comprehensive Federal legislation governing the insanity defense 

and the disposition of individuals suffering from a mental disease or defect who 

are involved in the criminal justice system. The more significant provisions: 

(1) significantly modified the standard for insanity previously applied in 

the Federal courts; 

(2) placed the burden of proof on the defendant to establish the 

defense by clear and convincing evidence; 

(3) limited the scope of expert testimony on ultimate legal issues; 

(4) eliminated the defense of diminished capacity; 

(5) created a special verdict of "not guilty only by reason of insanity," 

which triggers a commitment proceeding; and 

(6) provided for Federal commitment of persons who become insane 

after having been found guilty or while serving a Federal prison 

sentence. 

Fitness to stand trial has been adopted from the case Pate v. Robinson, 383 

U.S. 375 (1966) 

1. The evidence raised a sufficient doubt as to respondent’s competence to 

stand trial so that respondent was deprived of due process of law under the 

Fourteenth Amendment by the trial court’s failure to afford him a hearing 

on that issue. Pp. 383 U. S. 378-386. 
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(a) The conviction of a legally incompetent defendant violates due 

process. Bishop v. United States, 350 U.S. 961. P. 383 U. S. 378. Page 

383 U. S. 376 

(b) the record shows that respondent did not waive the defence of 

incompetence to stand trial. P. 383 U. S. 384. 

(c) In view of evidence raising a doubt on the competence issue, 

the court was required to impanel a jury and conduct a sanity 

hearing, and could not rely in lieu thereof on respondent’s 

demeanor at trial or on the stipulated medical testimony. Pp. 

383 U. S. 385-386. 

2. In view of the difficulty of retrospectively determining the issue of an 

accused’s competence to stand trial (particularly where, as here, the 

time lapse is over six years), a hearing limited to that issue will not 

suffice; respondent must therefore be discharged unless the State gives 

him a new trial within a reasonable time. P. 383 U. S. 387. 

345 F.2d 691, affirmed in part and remanded. 
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Appendix B 

The following extracts are taken from the respective legislation of each of the 

states and territories of Australia to provide an overview of those sections that 

permit the release of a mentally ill offender to be released to the community. In 

addition, the provisions for the assistance of police officers to return mentally ill 

offenders who have failed to return from leave or absconded are also included. 

Australian State and Territory Legislation Queensland Provision for release to 

the community for the purposes of treatment or to live is provided for under 

Section 289 of the Mental Health Act 2000:289 Mental Health Court may order, 

approve or revoke limited community treatment  

1) The Mental Health Court may, under the forensic order for the patient, 

decide to do any 1 or more of the following— 

a) order that the patient have limited community treatment subject to the 

reasonable conditions the court considers appropriate;  

b) approve limited community treatment for the patient subject to the 

reasonable conditions the court considers appropriate; 

c) revoke an order or approval for limited community treatment for the 

patient. 

It is at Section 568 of the Act, that provision is made for the assistance of police 

officers (including health practitioners) in apprehending and returning those 

persons permitted leave to the community who have not returned to the 

hospital or mental health facility within a certain period as part of the condition 

of their leave: 

568 Return of patients absent without leave  

(2) A health practitioner or police officer may take the patient to the in-

patient facility of an authorised mental health service. Northern 

TerritoryUnder the Mental Health and Related Services Act 1998, 

leave to the community is provided under Section 83:83  



  419 

Leave of absence 

An authorised psychiatric practitioner may grant a prisoner admitted to an 

approved treatment facility leave of absence from the facility to receive medical 

or psychological assessment or treatment.In the case of a prisoner not returning 

from that leave, Section 83A states: 83A 

Apprehension of prisoner 

1. This section applies to a prisoner admitted to an approved treatment facility 

under this Part if: 

a. the prisoner is absent from the facility without leave granted under 

section 83(1); or 

b. the prisoner has been granted leave under section 83(1) and any of 

the following occurs: 

i. the prisoner fails to return to the facility by the end of the 

leave; 

ii. the leave is cancelled;  

iii. the prisoner fails to comply with a condition of the leave.  

2) A police officer, a prison officer or a person authorised by an authorised 

psychiatric practitioner may: 

a) apprehend the prisoner; and 

b) return the prisoner to the facility. 

New South Wales 

The Mental Health (Forensic Provisions) Act 1990 provides for the release to the 

community in two instances. In the first case, the Commissioner of Corrective 

Services, and in the second the Tribunal (meaning the Mental Health Review 

Tribunal constituted under the Mental Health Act 2007). 

62 Commissioner of Corrective Services to grant leave 

(1) The Commissioner of Corrective Services may allow a correctional patient to 

be absent from a mental health facility for such period and subject to such 
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terms and conditions (if any) as the Commissioner of Corrective Services 

thinks fit. 

(2)  The Tribunal may, on a review of a correctional patient, make 

recommendations to the Commissioner of Corrective Services as to the 

granting of leave to the patient.  

(3) In determining whether to grant leave to a correctional patient to be absent 

from a mental health facility, the Commissioner of Corrective Services must 

have regard to any recommendations as to the granting of leave made by 

the Tribunal on a review of the patient. 

67 Community treatment orders 

(1) On a review under this Part or at any other time, the Tribunal may make a 

community treatment order in relation to: 

(a) a forensic patient, or 

(b) a correctional patient ordered to be transferred to a correctional centre, 

or 

(c) a person who is subject to an order for transfer to a mental health 

facility from a correctional centre but who has not been transferred, or  

(d) an inmate in a correctional centre. 

(2) Part 3 of Chapter 3 of the Mental Health Act 2007 applies to the making of a 

community treatment order referred to in this section, subject to any 

modifications prescribed by the regulations under that Act or under this Act. 

(3) Without limiting subsection (2), the regulations may modify that Part for the 

purpose of consistency with the operation of the Crimes (Administration of 

Sentences) Act 1999 and regulations under that Act with respect to 

correctional patients, inmates of correctional centres and persons subject to 

parole. 

(4) A community treatment order made in respect of a person detained in a 

correctional centre or other place continues in force if the person is released 

from the centre or place, subject to the terms of the order or any variation 

or revocation of the order. Provision for the apprehension of a person who 

breaches the conditions of his or her release to the community comes under 
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Section 68, whilst the practice to be followed regarding someone escaping 

from a mental health facility is found under Section 70:68 

Breach of orders for release 

(1) The President of the Tribunal may make an order for the apprehension of a 

person if it appears to the President that: 

(a) the person has breached a condition of an order for the person’s 

conditional release under this Part, or 

(b) the person has committed a breach of an order releasing the person 

from custody under section 39, or 

(c) the person has breached a condition of leave of absence granted under 

this Part, or 

(d) the person has been granted conditional release or leave of absence 

under this Part and has suffered a deterioration of mental condition and 

is at risk of causing serious harm to himself or herself or to any member 

of the public because of his or her mental condition. 

(2) The Tribunal must review the case of a person apprehended under this 

section and may: 

(a) confirm the person’s release or leave, either conditionally or subject to 

conditions, or 

(b) order the person’s apprehension and detention, care or treatment in a 

mental health facility, correctional centre or other place, and in the 

manner, specified in the order. 

Note: The Tribunal may also make a community treatment order under Division 

5.(3) 

A police officer to whose notice an apprehension order is brought must: 

(a) apprehend and take or assist in taking the person to the mental health 

facility, correctional centre or other place specified in the order, or 

(b) cause or make arrangements for some other police officer to do so. 
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70 Retaking of escapees 

(1) A forensic patient or correctional patient who escapes from a mental health 

facility or other place may be apprehended at any time by any of the 

following persons: 

(a) the medical superintendent of the mental health facility or any other 

suitably qualified person employed in the mental health facility who is 

authorised to do so by the medical superintendent, 

(b) a police officer, 

(c) a person authorised by the Director-General or the medical 

superintendent, 

(d) a person assisting a person referred to in paragraph (a), (b) or (c). 

(2) On being apprehended, the patient is to be conveyed to and detained in the 

mental health facility or other place from which the patient escaped. 

(3) This section does not affect any power of any other person to apprehend a 

person under the Crimes (Administration of Sentences) Act 1999. 

Victoria 

Special leave to the Community is granted to MIOs under Section 50 of the 

Crimes (Mental Impairment and Unfitness to be Tried) Act 1997, whereas the 

granting of on-ground or limited off-ground leave is provided for in Section 54: 

50. Special leave 

A forensic patient or forensic resident, or a person on their behalf, may apply 

for special leave of absence, specifying the special circumstances for which the 

leave is required. 

An application is to be made- 

• in the case of a forensic patient, to the authorised psychiatrist for 
the approved mental health service; 

• in the case of a forensic resident, to the Secretary to the 
Department of Human Services. 
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The authorised psychiatrist or Secretary to the Department of Human Services 

must grant an application for special leave of absence if satisfied that- 

• there are special circumstances; and 

• the safety of members of the public will not be seriously 
endangered. 

54. Granting of on-ground or limited off-ground leave 

An application may be made to the Panel for on-ground leave or limited off-

ground leave for a forensic patient or forensic resident, or for variation of that 

leave- 

• in the case of a forensic patient, by the forensic patient or the 
authorised psychiatrist for the approved mental health service; 

• in the case of a forensic resident, by the forensic resident or the 
Secretary to the Department of Human Services. 

The Panel may grant an application for on-ground leave or limited off-ground 

leave if satisfied on the evidence available that- 

• the proposed leave will contribute to the person’s rehabilitation; 
and 

• the safety of the person or members of the public will not be 
seriously endangered as a result of the person being allowed leave. 

The Panel may grant an application for variation of on-ground leave or limited 

off-ground leave if satisfied on the evidence available that- 

• the proposed variation will contribute to the person’s rehabilitation; 

and 

• the safety of the person or members of the public will not be 
seriously endangered as a result of the leave being varied; and 

• there has been a significant alteration in the person’s circumstances 
since leave was granted or last varied. 

Where an MIO has been granted a form of leave to the community and does 

not comply with all the requirements of the order, Section 30 stipulates who 

may apprehend the IA for return to the treating psychiatrist: 
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30. Emergency power of apprehension 

A person subject to a non-custodial supervision order may be apprehended by 

an appropriate person if the appropriate person reasonably believes- 

• that the person subject to the order has failed to comply with it; and 

• that the safety of the person subject to the order or members of the 
public will be seriously endangered if the person is not 
apprehended. 

(6) In this section- 

• appropriate person, in relation to a person subject to a supervision 
order, means- 

• a person having supervision of the person under the order; or 

• a member of the police force; or 

• an ambulance officer; or 

• a person who is a member of a class prescribed for the purposes of 
this section. 

Tasmania 

Community Treatment Orders granted in Tasmania to IAs, fall under Section 31C 

of the Criminal Justice (Mental Impairment) Act 1999: 

31C. Community treatment orders 

In this section– 

• specified means specified in a community treatment order. 

A community treatment order is an order– 

• requiring the defendant to take or submit to the administration of 
medical treatment as specified or as decided by a specified medical 
practitioner or a medical practitioner of a specified class; or 

• requiring the defendant to attend as an outpatient at a specified 
treatment centre at specified intervals or as directed by a specified 
medical practitioner or a medical practitioner of a specified class; or 

• requiring the defendant to comply with other specified 
requirements or other requirements decided by a specified medical 
practitioner, another specified person or a medical practitioner or 
other person of a specified class– 
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• for the term, not exceeding one year, specified in the order. 

Once made, a community treatment order is taken to be a community 

treatment order made under Division 2 of Part 7 of the Mental Health Act 1996. 

Where an MIO escapes or does not meet the conditions of the leave granted 

under Section 31C, Section 41 applies: 

41. Arrest of person escaping from detention or absent without leave 

If a person who is committed to detention pursuant to a restriction order made 

under this Act or the Sentencing Act 1997– 

• escapes from the detention; or 

• is absent, without proper authority, from the place of detention– 

• the person may be arrested without warrant, and returned to the 
place of detention, by a police officer or an authorised person. 

(1A) If a judge of a court by which a person is committed to detention under this 

Act is satisfied that there are proper grounds to suspect that the person– 

• has escaped from the detention or is absent, without proper 
authority, from the place of detention; and 

• has left the State– 

• the judge may issue a warrant for the arrest of the person and for 
his or her return to the place of detention. 

(1B) If a judge or magistrate of a court by which a person is made the subject of 

a continuing care order is satisfied that there are proper grounds to suspect that 

the person– 

• has escaped or is absent without leave of absence from an approved 
hospital; and 

• has left the State– 

• the judge or magistrate may issue a warrant for the arrest of the 
person and for his or her return to the approved hospital. 

(2) If a judge of a court by which a person is released under a supervision order 

is satisfied that there are proper grounds to suspect that the person has 

contravened or failed to comply with a condition of the order and has left the 
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State, the judge may issue a warrant for the arrest of the person and for his or 

her return to the court. 

Western Australia 

Section 653 of the Criminal Code Act provides for acquittal on account of 

unsoundness of mind. Where a person is acquitted by reason of unsoundness of 

mind, the person is to be dealt with pursuant to the provisions of the Criminal 

Law (Mentally Impaired Defendants) Act 1996 (WA). The court may make an 

order releasing the defendant unconditionally, or under the Sentencing Act 

1995 (WA), otherwise, under the Criminal Law (Mentally Impaired Defendants) 

Act 1996 (WA), section 22, the defendant will be detained in custody. 

27. Governor may permit Board to allow leave of absence 

The Board may at any time recommend to the Minister that the Governor be 

advised to make an order allowing the Board to grant leave of absence to a 

mentally impaired accused. 

The Governor may at any time— 

• make an order allowing the Board to grant leave of absence to a 
mentally impaired accused; 

35. Governor may release mentally impaired accused 

The Governor may at any time order that a mentally impaired accused be 

released by making a release order. 

(3) A release order is an order that on a release date specified in the 

order the accused is to be released— 

• unconditionally; or 

• on conditions determined by the Governor. 

If a mentally impaired accused is released on conditions— 

• the conditions may be ordered to apply indefinitely or for a set 
period determined by the Governor; and 

• the Governor may by a subsequent order amend or cancel any or all 
of the conditions. 
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Without limiting the kinds of conditions that may be included in a release order, 

the order may include a condition that the mentally impaired accused— 

• undergoes specified treatment or training or other measures that 
alleviate or prevent the deterioration of the accused’s condition; 

• resides at a specified place; 

• complies with the lawful directions of a supervising officer 
designated under section 45. 

An accused is to be released in accordance with a release order unless at the 

release date he or she is by law required to be kept in custody in respect of 

another matter. 

31. Absence without leave 

A mentally impaired accused is absent without leave if the accused— 

a. is away from a place of detention without having being given 

leave of absence; or 

b. having been away from a place of detention on leave of absence, 

fails to return to the place, or another place to which the person 

has been transferred, when the leave expires or is cancelled. 

A mentally impaired accused who is absent without leave commits an offence. 

Penalty: 12 months imprisonment or a fine of $12 000. 

A mentally impaired accused who is absent without leave may be apprehended 

by— 

• a person qualified as prescribed by the regulations who is employed 
at the place from which the person is absent; 

• a person qualified as prescribed by the regulations who, although 
not employed at the place, is authorised by a person qualified as 
prescribed who is employed at the place; or 

• a police officer. 

A person apprehending a mentally impaired accused under subsection (3) shall 

as soon as practicable take the accused to the place from which the accused is 

absent. 
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Australian Capital Territory 

The Mental Health (Treatment and Care) Act 1994 has provision for the making 

of both a Community Care Order (Section 36) and Restriction Orders (36C): 

Section 36 - Criteria for making community care order 

The ACAT17 may make a community care order in relation to a person if— 

• the person is mentally dysfunctional; and 

• the ACAT has reasonable grounds for believing that, because of the 
mental dysfunction, the person is likely to— 

• do serious harm to himself, herself or someone else; or 

• suffer serious mental or physical deterioration; 

• unless subject to involuntary treatment, care or support; and 

• the ACAT is satisfied that treatment, care or support is likely to 
reduce the harm, or the likelihood of harm, mentioned in paragraph 
(b); and 

• the ACAT is satisfied that, in the circumstances, a psychiatric 
treatment order should not be made; and 

• the treatment, care or support cannot be adequately provided in a 
way that would involve less restriction of the freedom of choice and 
movement of the person than would result from the person being 
an involuntary patient. 

Section 36b - Criteria for making restriction order with community care order 

addition to making a community care order in relation to a person, the ACAT 

may make a restriction order in relation to the person if satisfied that it is in the 

interests of the person’s health or safety or public safety to make the order. 

Section 36C - Content of restriction order 

A restriction order made under section 36B in relation to a person may state 

either or both of the following: 

• that the person must— 

                                                      
17 Australian Capital Territory Civil and Administration Tribunal. 
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• live (but not be detained) at a stated community care facility or 
another stated place; or 

• be detained at a stated community care facility; 

(b) that the person must not approach a stated person or stated 
place or undertake stated activities. 

Section 36K of the Mental health (Treatment and Care) Act 1994 sets out the 

procedure in those instances where an IA contravenes conditions of their leave 

to the community: 

SECT 36K 

Contravention of psychiatric treatment order or community care order. 

This section applies if— 

• a mental health order (but not a restriction order) is in force in 
relation to a person; and 

• the person contravenes the order. 

This section also applies if— 

• a restriction order is in force in relation to a person; and 

• the relevant official tells the ACAT that the relevant official 
considers that the person has contravened the order; and 

• Note The ACAT must review the order within 72 hours after being 
notified under this section (see s 36L (2)). 

• the ACAT authorises the relevant official to act under this 
section.The relevant official may— 

• orally tell the person that failure to comply with the order may 
result in the person being apprehended and being taken to an 
approved mental health facility for treatment or care; and 

• if the noncompliance continues after the taking of action under 
paragraph (a)—tell the person in writing that failure to comply with 
the order will result in the person being apprehended and being 
taken to an approved mental health facility for treatment or care; 
and 

• if the noncompliance continues after the taking of action under 
paragraph (b)—require the person to be detained in an approved 
mental health facility to ensure compliance with the order. 
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• If the relevant official requires the detention of a person under 
subsection (3)(c), he or she must tell the ACAT and the public 
advocate— 

• the name of the person detained; and 

• the reasons for requiring the detention; and 

• the name and address of the approved mental health facility where 
the person is detained. 

• If a person is required to be detained under subsection (3)(c), a 
police officer, mental health officer or doctor may apprehend the 
person and take the person to an approved mental health facility. 

For subsection (5), a police officer, mental health officer or doctor— 

• may use the force and assistance that is necessary and reasonable 
to apprehend the person and take the person to the facility; and 

• if there are reasonable grounds for believing that the person is at 
particular premises—may enter those premises using the force and 
assistance that is necessary and reasonable. 

If a person is detained under subsection (3) (c), the relevant official must tell the 

ACAT and the public advocate within 72 hours. 

South Australia 

The South Australian legislation which deals with mentally impaired offenders 

and offers leave to the community is the Criminal Law Consolidation Act 1935. 

Oddly, in this particular legislation, the conditions permitting the release of an 

IA to the community are contained under the heading ‘Supervision’ rather than 

headings utilised in the preceding legislation: 

269O—Supervision 

The court by which a defendant is declared to be liable to supervision under this 

Part may— 

• release the defendant unconditionally; or 

• make an order (a “supervision order”)— 

• committing the defendant to detention under this Part; or 

• releasing the defendant on licence on the following conditions: 

• the conditions imposed by subsection(1a); 
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• any other conditions decided by the court and specified in the 
licence. 

(1a) Subject to this Act, every licence under subsection (1)(b)(ii) is subject to the 

following conditions: 

• a condition prohibiting the defendant from possessing a firearm or 
ammunition (both within the meaning of the Firearms Act 1977) or 
any part of a firearm; 

• a condition requiring the defendant to submit to such tests 
(including testing without notice) for gunshot residue as may be 
reasonably required by a person or body specified by the court. 

(1b) A court may only vary or revoke the conditions imposed by subsection (1a) 

if the defendant satisfies the court, by evidence given on oath, that— 

• there are cogent reasons to do so; and 

• the possession of a firearm, ammunition or part of a fireman by the 
defendant does not represent an undue risk to the safety of the 
public. 

If a court makes a supervision order, the court must fix a term (a ”limiting 

term”) equivalent to the period of imprisonment or supervision (or the 

aggregate period of imprisonment and supervision) that would, in the court’s 

opinion, have been appropriate if the defendant had been convicted of the 

offence of which the objective elements have been established. 

At the end of the limiting term, a supervision order in force against the 

defendant under this Division lapses. 

The provision for the assistance of a police officer in returning an escaped or 

absent IA is as follows: 

269ZB—Arrest of person who escapes from detention etc 

If a person who is committed to detention under this Part— 

escapes from the detention; or 

• is absent, without proper authority, from the place of detention, the 
person may be arrested without warrant, and returned to the place 
of detention, by a member of the police force or an authorised 
person.  
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A Judge or other proper officer of a court by which a person is released on 

licence under this Part may, if satisfied that there are proper grounds to suspect 

that the person may have contravened or failed to comply with a condition of 

the licence, issue a warrant to have the person arrested and brought before the 

court. 
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Appendix C 

The following is taken from the National Institute of Justice Program Focus 

regarding Milwaukee’s Managing Mentally Ill Offenders in the Community 

(March 1994) and is reproduced to demonstrate the content of the program. 

The program was developed in 1978 due to the rationale that conventional 

supervision and services are often insufficient when dealing with offenders who 

are mentally ill and require medication, close monitoring and other services. 

The following represents a break-down of the services offered: 

‘Medical and Therapeutic Services 

Medication is prescribed, administered 5 days a week, and closely monitored by 

a pharmacy on the premises, and case management services are provided to all 

clients. Clients come to the clinic, stand in medication lines at the pharmacy 

window, and take their medicines in front of nurses. They then receive a chit to 

turn in at the cashier’s window, where they get their daily allowances. 

Money Management 

The program arranges to be the legal recipient for the client’s social security 

and other disability benefits. The client’s fixed expenses (rent, for example) are 

paid directly by the program. The remainder is given to the client in a daily 

allowance—after the client has taken his or her prescribed medicine. Daily 

allowances are given out by a cashier. Devising the internal money-

management procedures was a challenge. Accounts have to be reconciled every 

day because clients make approximately 200 withdrawals of small amounts 

daily. Accounting procedures have been computerized, using a program that 

was written especially for that purpose. 

Failure to comply with a treatment plan can result in the withholding of a 

scheduled cash allowance. 



  434 

Day Reporting and Close Monitoring 

Most clients are required to report to the clinic daily, Monday through Friday, 

where they can stay either for a brief period to take their medications and get 

their money or for longer periods. The daily observation and interaction with 

the clients enables the staff to monitor behavior [sic] and to spot when changes 

in medications are needed. Clients can be either overmedicated or under 

medicated, or they can develop side effects that can be moderated or 

suppressed with other drugs. If a nurse suspects that an adjustment in the 

medications is needed or if there are other problems needing attention, the 

client can be referred to the psychiatrist or other service specialists in the 

program. 

Failure to report is noted, and clients are located. Appropriate authorities are 

routinely informed.’ 

A small proportion of clients are, however, referred by case managers to other 

agencies for such services as substance abuse treatment and HIV counselling 

and testing. Such referrals are not generally made until the clients have settled 

into the program and have become stabilized on their medicines. Because many 

mentally ill persons are difficult to manage and resist being medicated, the 

combination of supportive services backed by firm legal authority is effective in 

bringing them into treatment. Clients even have a room where they can 

socialize with each other or just relax during the daytime. 

Three full-time nurses provide clinical support to clients who, in addition to 

psychological distress, often need primary health care evaluation and referral to 

medical services. A part-time psychiatrist diagnoses clients and prescribes them 

psychotropic medications as needed. The pharmacy staff dispenses all 

medications and manage the required recordkeeping. 

Referrals that represent a genuine alternative to incarceration are given 

priority. The close supervision and assistance that the program provides—and 
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the fact that conditions are enforced—gives judges and jailers the confidence to 

release mentally ill persons to the program. 

At intake, and every 6 months thereafter, blood tests are given to monitor 

clients’ health and to evaluate medication levels. Urine samples are screened 

for illicit drug use, as needed, or as mandated by the court. Costs are low 

because the program uses paraprofessionals to deliver services whenever 

possible, rather than employing a large staff of certified specialists with 

advanced degrees. (A majority of the program staff have bachelor’s degrees 

rather than higher, more specialized degrees.) 
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